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In the District Court for the Territory of Alaska,

Fourth Judicial Division

No. 6188

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

COMPLAINT IN EJECTMENT

Comes now the United States of America, a sov-

ereign, acting by and through Harry O. Arend,

United States Attorney in and for the Fourth Judi-

cial Division, Territory of Alaska, acting under

instructions of the Attorney General of the United

States and at the request of the Department of the

Interior of the United States, and for cause of

action alleges:

I.

That the plaintiff is now, and for more than fifty

years last past has been the owner in fee simple of

[the following described real property situate at the

Big Delta Junction of the Richardson Highway and

[the Alaska Highway in the Fairbanks Recording

[District, Fourth Division, Territory of Alaska, to

iwit:
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Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a distance

of 650 feet; thence easterly 675 feet to the

southerly boundary line of the Alaska High-

way; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less;

and that said lands are embraced within the Buffalo

Center Reserve established by Public Land Order

No. 386, dated July 31, 1947 (12 F.R. 5387, 5389).

II.

That the plaintiff is entitled to the immediate

possession of said lands; and that said defendants,

Arthur Anderson and George Gilbertson, have at

all times since about the 13th day of January, 1948,

unlawfully withheld, and do now unlawfully with-

hold, the possession of said lands from the said

plaintiff to its damage in the sum of Five Hundred

Dollars ($500.00).

Wherefore, the plaintiff demands judgment

against the defendants, jointly and severally, for

the recovery of the possession of said lands above

described, together with the improvements thereon,

for the sum of $500.00 damages for the withholding

of the possession thereof, for its costs and disburse-
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ments herein, and for a reasonable sum to be al-

lowed by the Court as an attorney's fee herein.

/s/ HARRY O. AREND,
United States Attorney for the Fourth Judicial

Division, Territory of Alaska.

Duly verified.

[Endorsed] : Filed May 26, 1949. [2*]

[Title of District Court and Cause.]

SEPARATE ANSWER OF
ARTHUR ANDERSON

Comes now the above-named defendant, Arthur

Anderson, and for answer to the complaint filed

herein admits, denies and alleges as follows, to wit:

I.

This defendant admits that for more than fifty

years prior to the month of January, 1948, the

plaintiff. United States of America, has owned

through its sovereign rights the property in the

property in the vicinity of the Junction of the

Alaskan Highway with the Richardson Highway,

but specifically denies that the lands attempted to

be described in the complaint in ejectment filed

herein are embraced in any valid reserve estab-

lished by public lands order No. 386, dated July 31,

1947, (12, F.R. 5387, 5389) or by any valid order

establishing any reserve effecting the lands occu-

pied by this answering defendant near the junction

of the Richardson Highway and the Alaskan High-

way.

*Page numbering appearing at fo»t of page of original Certified
Transcript of Record.
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II.

This defendant denies specifically that the plain-

tiff is entitled to the immediate possession of the

lands occupied by this answering defendant ; denies

that he and George Gilbertson has been since the

13th day of January, 1948, unlawfully withholding

said lands or any part thereof, and denies that the

plaintiff has been damaged in the sum of $500.00,

or any other sum whatsoever.

First Affirmative Defense

This answering defendant for his first affirmative

defense, alleges that on the 13th day of January,

1948, after he had spent two weeks or more [3]

staking and thoroughly investigating his right as a

veteran of World Wars I and II, and after thor-

oughly checking with plaintiff's land office in Fair-

banks and with the United States Air Force and

United States Army at Fort Richardson to ascertain

if there was any reason why he should not stake,

occupy and hold as a headquarters and business loca-

tion, the hereinafter described property, to wit:

''4.9 acres located within the Fourth Judicial

Division south of the Junction of the Alcan

and Richardson Highways in the Territory of

Alaska, described by metes and bounds as fol-

lows :

"Stake Number 1 on the south side of the

junction point of the Alcan and Richardson

Highway, running south along the rightaway

line east to Stake Number 3 on the west right-

away line of the Alcan Highway, thence along

said rightaway line on the southwest side of
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said Alcan Highway to the point of beginning,

Stake Number One, containing 4.9 acres more

or less."

Second Affirmative Defense

This answering defendant for a second and fur-

ther affirmative defense alleges: That during the

six months' period prior to January 1st, 1948, he

went upon the land, above described, and located

what he thought to be the corners of a five acre

tract and started improvements thereon. That from

then on this defendant has been working on said

tract of land; that he procured the services of a

bulldozer and cleared it off; that he went to the

United States Land Office in Fairbanks to investi-

gate the status of this land and was informed by

the agents and employees of the plaintiff that the

said tract of land was open for filing on as a head-

quarters and business location unless the Army had

it included in a reservation. He then went to Fort

Richardson and made a thorough investigation

there and was advised by the officers in charge that

it was not in the army reservation, and they did

not know of any reason why this defendant should

not file on the same.

Defendant then started a building on said prop-

erty and was informed by the Alaska Road Com-

mission that a part of the right-of-way was included

in the tract cleared; this defendant then caused the

land claimed by the Alaska Road Commission to be

excluded and cleared another strip at the back of

said parcel of land; set corrected stakes, and then

on January 13th, 1948, prepared for filing notice of
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staking and use of five acre headquarters and busi-

ness site with description thereof. [4]

Thereafter filed said notice in the office of the

United States Commissioner Ex Officio Recorder at

Fairbanks in the Fourth Judicial Division of the

Territory of Alaska. A copy of said notice is hereto

attached marked Exhibit ^^A," and made a part

hereof by reference.

Third Affirmative Defense

This defendant for a third and further defense,

alleges and states: That he served in the armed

forces of the United States, 33 months in World

War I and 36 months in World War II, and now

holds an honorable discharge showing said services

;

and filed on said land and has occupied said land

under the rights of a veteran and said holding and

filing is in compliance with the laws of the United

States of America, and the plaintiff has no right to

eject this defendant.

Fourth Affirmative Defense

Defendant for his fourth and further defense,

alleges: That between June, 1947, and the time of

the filing of this suit this defendant had spent in

improvements on the above-described tract of land

more than $45,000.00. That the plaintiff acting by

and through its land department, sat idly by and

allowed this defendant to construct valuable and

lasting improvements on said land and is estopped

from denying this defendant's rights thereto.
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Fifth Affirmative Defense

This defendant for a fifth and further defense,

alleges and states: That the plainti:^ is guilty of

laches to such an extent that it is not entitled to the

relief prayed for.

This defendant having fully answered, prays that

plaintiff take nothing and that its complaint be

dismissed.

/s/ BAILEY E. BELL,
Attorney for Defendant.

Verification

United States of America,

Fourth Judicial Division,

Territory of Alaska—ss.

Arthur Anderson, being first duly sworn on oath,

deposes and says: That he is the above-named de-

fendant mentioned in the foregoing Answer; that

he has read the same, and knows the contents

thereof, and that the same is true and correct as

he verily believes.

/s/ ARTHUR ANDERSON.

Subscribed and sworn to before me this 18th day

of August, 1950.

[Seal] /s/ B. BERNARD HOLTROP,
Notary Public in and for the

Territory of Alaska.

My commission expires 7/31/50.

[Endorsed] : Filed August 18, 1950. [5]
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[Title of District Court and Cause.]

SEPARATE ANSWER OF
GEORGE GILBERTSON

Comes now George Gilbertson, and for his sepa-

rate answer to the complaint filed herein and

alleges

:

First

This Defendant adopts all of the allegations of

Arthur Anderson as set forth in his separate an-

swer and by reference makes the same a part hereof

and in addition thereto alleges:

Second

That he loaned and advanced to Arthur Ander-

son the sum of $12,459.93, which was all spent and

used in making improvements on the lands de-

scribed and set forth in the answer of Arthur An-

derson. That this defendant has been, and now is,

in joint possession of said lands and improvements

with Arthur Anderson. That Arthur Anderson

made proper legal and lawful entry of said land

and the plaintiff has no legal, equitable or other

right to eject this defendant.

/s/ BAILEY E. BELL,
Attorney for Defendant.

Duly verified.

Service of copy acknowledged.

[Endorsed] : Filed August 18, 1950. [7]
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[Title of District Court and Cause.]

OPINION

ROBERT J. McNEALY,
United States Attorney,

Fairbanks, Alaska, and

EDGAR PAUL BOYKO,
Attorneys for Plaintiff.

WARREN A. TAYLOR,
Fairbanks, Alaska,

Attorney for Defendant.

Upon the 31st day of July, 1947, the United

States Department of the Interior, Bureau of Land

Management, promulgated Public Land Order No.

386 (hereinafter designated PLO). Among many
things, it provided that there was to be withdrawn,

for classification and survey, from all forms of ap-

propriation under the public land laws, a strip of

land 300 feet on each side of the center line of the

Alaska Highway from the Canadian Border to its

junction with the Richardson Highway near Big

Delta, Alaska, about 110 miles southeast of the town

of Fairbanks, Alaska.

PLO 386, July 31, 1947;

1947 Supplement T.43 to 50;

Federal Register Code 1947, p. 6163.

In the month of November, 1947, Arthur Ander-

son, George Gilbertson, and Louis Riley decided to

ascertain if there was any public land available to

them for a roadhouse business near Big Delta. They
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were particularly interested in the triangular piece

of land formed by the junction of the Alaska High-

way and the Richardson Highway. [8]

Anderson and Riley went to the office of the Bu-

reau of Land Management of the Department of

the Interior in Fairbanks, Alaska, for information.

The attendant read to them PLO No. 386 and told

them there was no open land in the vicinity in

which they were interested. He further told them

that the land in the vicinity of Big Delta was re-

served for designated purposes and the red line

placed upon the map in the land office was the

boundary of the reserve. Messrs. Anderson and

Riley pondered over PLO 386 but were unable to

get a reasonable reservation from it. They seemed

to have a feeling that the Bureau of Land Man-

agement employee was in error, as none of his maps

showed detailed boundaries. They went to Big

Delta again and by inquiring around foimd stakes

and lines marked with numbers meaningless to them.

They interviewed the commanding officers of the

Big Delta and Ladd Air Force Bases and were

unable to get the information they were seeking.

Upon the 13th of January, 1948, Arthur Ander-

son located five acres of said triangle. Upon the

21st day of January, 1948, he filed in the office of

the United States Commissioner and ex officio Re-

corder at Fairbanks a "Notice of Staking and Use

of 5 Acre Headquarters and Business Site with

Description thereof."

The recording of said notice was not required or

permitted by law or by Department regulation.
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PLO No. 386 aforesaid reserved 5,440 acres of

land for said Buffalo Center. The triangular piece

of ground staked by Anderson was well within the

exterior boundaries of Buffalo Center as classified

and as set forth in said PLO No. 386.

Mr. Riley severed his connection with the other

two, who continued their venture by building and

operating a large [9] roadhouse, power plant, and

so forth, and carrying on a business therein.

Several PLC's which affected PLO No. 386 were

promulgated with the following effect:

PLO No. 448 T.43 p. 696 revokes PLO No. 386

as far as it affects U. S. Surveys Nos. 2727 and

2728. As U. S. Surveys 2727 and 2728 do not con-

flict with the land in controversy, PLO 448 may be

disregarded.

PLO 601, August 16, 1949, T.43 Edition of CFR,
page 198, revokes such part of PLO No. 386 as re-

lates to withdrawal for highway purposes. Said

PLO 601 then again provides for a reservation 300

feet on each side of the Alaska Highway and other

through roads and a smaller right-of-way for less

important roads. The Buffalo Center reserve is not

affected by PLO 601.

PLO 757, October 16, 1951, 1949 Code of Federal

Register T.43, page 295, Cumulative Supplement for

use in 1952, amends PLO No. 601 with reference to

highway width. It has no effect on the Buffalo

Center reservation.

PLO 765, November 23, 1951, reserves a tract of

land not conflicting with the tract of land in contro-

versy in this case. It merely resen^es a tract north
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and west of the triangle involved in this case and

takes in the land whereon the Signal Corps build-

ings stand.

PLO 848, Federal Register dated February 27,

1952, published in Federal Register of March 5,

1952, page 1942, cuts off a tract of land on the north

and on the east of the original tract set aside by

PLO 386. It does not conflict with the land involved

in this case. PLO 808, following the custom of the

Bureau of Land Management, revokes PLO 386

and makes a reservation which is a [10] copy of

that of PLO 386 but with the description, after

cutting off the parts on the east and north sides of

the tract, as originally described in said PLO 386.

As is shown above, neither Arthur Anderson nor

George Gilbertson or either of them ever made a

valid filing or any filing in the Bureau of Land

Management for the land involved in this case.

They were mere trespassers at all times, the notice

of staking filed by Anderson being of no effect and

the land being at all times a part of the Buffalo

Center reserve or the reserve for townsite purposes

under PLO 808.

Jones vs. United States,

195 Fed. 2d, 707.

The attorneys for plaintiff may prepare and sub-

mit findings of fact and conclusions of law pursu-

ant to the matters herein set forth and the evidence

in this case.
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Done at Fairbanks, Alaska, this 30th day of

June, 1953.

/s/ HARRY E. PRATT,
District Judge.

[Endorsed] : Filed June 30, 1953. [11]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause coming on regularly to be heard be-

fore the Court, sitting without a jury, on the 1st

day of April, 1953, at Fairbanks, Alaska, plaintiff

appearing by its attorneys, R. J. McNealy, United

States Attorney, and Edgar Paul Boyko, attorney

for the Alaska Bureau of Land Management, and

defendants appearing by their attorney, Warren A.

Taylor, and the plaintiff submitting its evidence in

chief on said cause and the defendants requesting a

continuance of the trial to present their witnesses

and evidence to the 7th day of May, 1953, and the

Court granting said continuance and the parties to

this action then testifying under oath and submit-

ting said evidence and completing said trial on said

7th day of May, 1953, and the Court being well and

fully advised in the premises, and having heard all

of the testimony and noted all of the evidence sub-

mitted by the plaintiff and defendants, the Court

hereby enters the following

:
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Findings of Fact

I.

That the plaintiff is now, and for more than fifty

years last past has been, the owner of the following

described real property situate at the Big Delta

Junction of the Richardson Highway and the

Alaska Highway, in the Fairbanks Recording Dis-

trict, Fourth Division, Territory of Alaska, to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a dis-

tance of 650 feet; [12] thence easterly 675 feet

to the southerly boundary line of the Alaska

Highway; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less, and embraced within the Buffalo

Center Reserve established by Public Land

Order No. 386, dated July 31, 1947 (12 F.R.

5387, 5389).

II.

That the plaintiff is entitled to the immediate

possession of said lands and that said defendants,

Arthur Anderson and George Gilbertson, have at

all times since about the 13th day of January, 1948,

unlawfully withheld and by themselves, or their

sub-tenant, still unlawfully withhold the possession

of the above-described real property from the plain-
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tiff, contrary to Public Land Order No. 386, dated

July 31, 1947, and Public Land Orders entered

prior and subsequent thereto.

III.

That the testimony and evidence presented to the

Court disclosed that the said defendants made cer-

tain permanent improvements on said real property

of a value of some Sixty Thousand ($60,000.00)

Dollars, which were and are attached to said land,

on which land the defendants had never made a

proper filing in the Bureau of Land Management

for the land involved in this case, and that said

defendants were and are mere trespassers and the

plaintiff is entitled to possession of said land and

the permanent improvements, in lieu of damages,

made thereon by defendants.

Based on the foregoing Findings of Fact, the

Court now enters its

Conclusions of Law

I.

That the plaintiff is the owner in fee simple of

the following described real property, situate at the

Big Delta Junction of the Richardson Highway

and the Alaska Highway, in the Fairbanks Record-

ing District, Fourth Division, Territory of Alaska,

to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-
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ary line of said Richardson Highway a dis-

tance of 650 feet; thence easterly 675 feet to

the southerly boundary line of the [13] Alaska

Highway; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less, and embraced within the Buffalo

Center Reserve established by Public Land

Order No. 386, dated July 31, 1947 (12 F.R.

5387, 5389).

and is entitled to recover the immediate possession

of said real property, including all improvements

thereon made by defendants.

II.

That plaintiff is entitled to no damages for such

withholding, the said permanent improvements com-

pensating therefor, but plaintiff is entitled to re-

cover its costs and disbursements herein expended

in the sum of $ as taxed by the Clerk

of this Court.

Done at Fairbanks, Alaska, this 29th day of July,

1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed July 29, 1953. [14]
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In the District Court for the District of Alaska

Fourth Judicial Division

No. 6188

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

JUDGMENT

This cause coming on to be heard before the

Court, sitting without a jury, at Fairbanks, Alaska,

the plaintiff appearing by its attorneys of record

and the defendants appearing in person and by

their attorney of record, on the 1st day of April,

1953, and at the adjourned trial on the 7th day of

May, 1953; testimony being introduced under oath

and evidence being adduced on behalf of the plain-

tiff and the defendants, and the Court being fully

advised in the premises, and having entered its

Findings of Fact and Conclusions of Law, it is

therefore

:

Ordered, Adjudged and Decreed that the plain-

tiff, the United States of America, is the owner in

fee simple, and is entitled to have and recover

forthwith, from the defendants, Arthur Anderson

and George Gilbertson, and any person or persons

holding under them, the following described real

property, situate at the Big Delta Junction of the

Richardson Highway and the Alaska Highway, in
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the Fairbanks Recording District, Fourth Division,

Territory of Alaska, to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a distance

of 650 feet; thence easterly 675 feet to the

southerly boundary line of the Alaska Highway

;

thence westerly along said southerly boundary

line of the Alaska Highway to the point of

beginning, said tract of land being in the form

of a triangle and containing 4.9 acres, more or

less, and embraced within the Buffalo Center

Reserve established by Public Land Order No.

386, dated [15] July 31, 1947, (12 F.R. 5387,

5389),

and

It Is Further Ordered, Adjudged and Decreed

that the plaintiff have and recover from said de-

fendants, any and all permanent improvements on

said real property, in lieu of damages, and that the

plaintiff recover its costs and disbursements ex-

pended in said action in the sum of $36.00 as taxed

by the Clerk of the above-entitled Court.

Done at Fairbanks, Alaska, this 29th day of

July, 1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed and entered July 29, 1953.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the above-named de-

fendants, Arthur Anderson and George Gilbertson,

hereby appeal to the Circuit Court of Appeals for

the Ninth Circuit from the final judgment entered

in this action on the 29th day of July, 1953.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Service of copy acknowledged.

[Endorsed] : Filed August 7, 1953. [17]

[Title of District Court and Cause.]

COST BOND

We, the undersigned, jointly and severally

acknowledge that we and our personal representa-

tives are bound to pay to the United States of

America the sum of Two Hundred and Fifty Dol-

lars ($250.00).

The condition of this bond is that whereas the

defendants have appealed to the Circuit Court of

Appeals for the Ninth Circuit by Notice of Appeal

filed the 7th day of August, 1953, from the Judg-

ment of this Court entered the 29th day of July,

1953, if the defendants shall pay all costs adjudged

against them if the appeal is dismissed or the judg-
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ment affirmed, or such costs as the Appellate Court

may award if the judgment is modified, then this

bond is to be void, but if defendants fail to perform

this condition, payment of the amount of this bond

shall be due forthwith.

/s/ ANDERSON & aiLBERTSON,

By /s/ ART ANDERSON,
Principal,

/s/ 0. M. CASS,
Surety

;

/s/ RILLA MORGAN.
Surety.

United States of America,

Territory of Alaska—ss.

I, O. M. Cass, and I, Rilla Morgan, being first

duly sworn, upon our oaths, depose and say: That

I am a surety on the foregoing undertaking; that

I am a resident within the Territory of Alaska;

that I am not a counselor or attorney at law,

marshal, deputy marshal, commissioner, clerk of

any court, or other officer of any court, and [18]

that I am worth the sum of $250.00 over and above

all debts and liabilities and property exempt from

execution.

/s/ O. M. CASS,

/s/ RILLA MORGAN.
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Subscribed and Sworn to before me this 3rd day

of September, 1953.

[Seal] /s/ MARY LEE KENISON,
Notary Public in and for

Alaska.

My commission expires: 7/29/57.

Approved this 4th day of September, 1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed September 4, 1953. [19]

[Title of District Court and Cause.]

STATEMENT OF POINTS

Pursuant to 75 (d) of Federal Rules of Pro-

cedure, the defendants, by their attorney, Warren

A. Taylor, do hereby rely upon the following points

on appeal:

1. That the Judgment and Decree was contrary

to the evidence.

2. That the Judgment and Decree was contrary

to the law.

3. That the Court erred in its Finding of Fact

and Conclusions of Law.
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4. That the Opinion of the Court entered in said

cause was contrary to the law and the evidence.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 31, 1953. [20]

[Title of District Court and Cause.]

DESIGNATION OF RECORD FOR PRINTING
Pursuant to Rule 95(d) of the Federal Rules of

Civil Procedure, the Appellants hereby designate

for inclusion in the record on appeal to the United

States Court of ApDeals for the Ninth Circuit,

taken by Notice of Appeal filed herein, the follow-

ing portions of the records, proceedings and evi-

dence in this action:

1. Complaint.

2. Answers.

3. Transcript of Record.

4. All Exhibits.

5. Court's Opinion.

6. Findings of Facts and Conclusions of Law.

7. Judgment.

8. Notice of Appeal.

9. Cost Bond.

10. Statement of Points on Appeal.

11. This Designation of Record.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 31, 1953. [21]
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In the District Court for the Territory of Alaska

Fourth Judicial Division

No. 1688 Civil

United States of America,

Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

TRANSCRIPT OF PROCEEDINGS

ROBERT J. McNEALY,
U. S. Attorney,

Fairbanks, Alaska, and

EDGAR PAUL BOYKO,
Attorney at Law and Regional Counsel, Bureau

of Land Management,

Fairbanks, Alaska,

Attorneys for Plaintiff.

WARREN A. TAYLOR,
Attorney at Law,

Fairbanks, Alaska,

Attorney for Defendants.

Be It Remembered, that upon the 1st day of

April, 1953, the above-entitled cause came on for

trial, counsel for both sides being present and the

Honorable Harry E. Pratt, District Judge, presid-

ing:

Clerk of Court: Court is now in session.
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The Court: This is the time set for the trial of

Number 1688, United States vs. Anderson and Gil-

bertson. Are counsel ready?

Mr. Taylor: The defendant is not ready, your

Honor. I had some exhibits which I wanted to in-

troduce here, and when I got the file yesterday I

found out that my exhibits were introduced in evi-

dence before the House Committee on Insular Af-

fairs and Territories in Washington, D. C, at a

hearing, and I have nothing to present outside of

the testimony of Mr. Anderson. I have no exhibits

to introduce with it, and I have no objection your

Honor to going ahead and letting the plaintiff put

on their case, with the privilege of taking the testi-

mony of the defendants at such time as Mr. Gilbert-

son comes back and I can get in touch with Mr.

Anderson. He is in town, but I haven't been

able to contact him since yesterday morning. The

District Attorney would stipulate that the Govern-

ment can put on its case and then give us time to

get our exhibits from Washington. I would like to

go ahead under that procedure. I know these gen-

tlemen are up here for that purpose, but we would

like to be in a position to put on the defendant's

case at a later date. I can dictate a letter to Mr.

Bartlett to withdraw those exhibits from the com-

mittee files and air-mail them immediately.

The Court: Is that satisfactory to you, Mr. Mc-

Nealy?

Mr. McNealy: If the Court please, your Honor,

I think if we could put on the case, I think later it

would put us to the expense of bringing back a
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number of witnesses.

The Court: Well, you heard what he suggested.

Is that satisfactory ?

Mr. McNealy: Yes, that is satisfactory, your

Honor.

Presentation of Plaintiff's Case

Mr. McNealy : Your Honor, this man seated here

at my left is Mr. Paul Boyko, attorney for the Land
Office, who is assisting in the case, and this is a

matter which has been filed, as the Court knows,

for considerable time here, and arises out of the

fact that the defendants named here entered unto

certain public lands which had been withdrawn

from public entry since 1942. I think the evidence

will show that in 1942, about eight million acres of

land were withdrawn by the Department of the

Interior for the purpose of having sufficient land

to run the Alcan Highway through when, at that

time, it was not known the exact place the highway

would go through, and in subsequent years the

areas were reduced until July of 1947, the area

around Big Delta was reduced to approximately

&ve thousand four hundred acres. Then, on the [2*]

13th day of January of 1948, more than six months

after Public Land Order 386 was in effect, a with-

drawal was filed and the defendants here entered

upon this land which had been withdrawn.

The Court: Well, had it been withdrawn by a

definite description, or was it just a general unde-

termined description?

Mr. McNealy: It was withdrawn in July of

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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1947 by a definite description setting out the metes

and bounds in the area of Big Delta. Then I think

the evidence will show that on March 12th, two

months after the defendants had staked out approxi-

mately five acres, notice was served upon them to

quit and deliver up the land to the Department of

Land Management, and they had already started

building at that time. I think the evidence will

show that they had approximately nine thousand

dollars invested during the period between January

13, 1948, and March 12, 1948. However, they paid

no attention to this notice to quit given by the De-

partment of Land Management and continued with

their building. Then later, in December of 1948,

the Department of Land Management, by registered

mail, again notified them and gave them sixty days

in which to remove their improvements from the

premises or the improvements would be claimed by

the Government. The status at the present time is

that the defendants are still wrongfully withholding

land belonging to the United States that they have

never made application for under applicable law to

secure the right to lease or purchase land in the

Big Delta area, notwithstanding the fact that there

will be certain lands in that immediate vicinity that

will be made available for public lease and purchase.

The intention of the Government will be to show

by evidence that they have made a great amount of

money from the withholding of this land from [3]

the Government, and that the Government is en-

titled to repossess the land, to have the defendants

ejected, and for damages for their wrongful with-

holding.
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Mr. Taylor: We waive a statement at this time,

your Honor.

Mr. McNealy : I will ask Mr. Wieler to be sworn.

FRED J. WIELER
Anchorage, Alaska, was called as a witness for the

plaintiff, and having been duly sworn, testified as

follows

:

Direct Examination

By Mr. McNealy

:

Q. Will you state your name, please?

A. Fred J. Wieler.

Q. And where do you live, Mr. Wieler?

A. In Anchorage.

Q. What is your position and occupation ?

A. Chief of the Division of Land Planning and

the Bureau of Land Management.

Q. How long have you been Chief of the Bureau

of Land Management?

A. Since June of 1952.

Q. Were you connected with the Land Depart-

ment here in Fairbanks ? A. Yes, sir.

Q. For what period of time and in what posi-

tion? A. From July 1, 1943, until June, 1952.

Q. As manager of the United States Land Office

at Fairbanks, were you in Fairbanks or Anchorage

on July 31, 1947?

A. I lived in Fairbanks continuously from '43

to '52.

Mr. McNealy: I would like to have this marked

for identification.
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(Mr. McNealy handed a document to the

Clerk of the Court.)

The Clerk: Government's Identification Number

One.

(It was so marked by the Clerk.) [4]

Q. Are you acquainted with the status of the

lands under the Department of Land Management

in the area of Big Delta? A. Yes, sir.

Q. Is the section of land that is called Buffalo

Center, is that in the Big Delta area?

A. Yes, sir.

Q. Do you know of your own personal knowl-

edge when the land at Buffalo Center was—do you

know where Triangle Lodge is, belonging to the de-

fendants here? A. Yes, sir.

Q. Have you been out in that area and seen the

Lodge? A. Yes, sir.

Q. And can you state to the Court whether or

not this land is in an area that is known as Buffalo

Center ?

Mr. Taylor : Just a moment. Your Honor, if the

question refers to any particular area that has been

withdrawn, I believe that the withdrawal would be

the best evidence.

The Court: Sustained.

Q. I will hand you Government's Identification

Number 1 and, referring specifically to page 11, as

well as to the face of it, I will ask you if you have

ever seen that before. A. Yes, sir.

Q. Will you state where you first saw it or how

it came into your possession ?



vs. United States of America 3J

(Testimony of Fred J. Wieler.)

A. It is a certified photostatic copy of the origi-

nal of Public Land Order 386, which is on deposit

in the National Archives of the United States [5]

Government in Washington, and in connection with

this present case, we have requested a certified copy

and received it through the mail.

Q. You state that the original withdrawal is de-

posited in the National Archives ^

A. Well, one of the original signed copies, yes. I

might explain that there is rather a wide distribu-

tion on these public land orders, and signed copies

go to the Archives for deposit there, and another

signed copy would go to the Public Register for

publication, and an additional signed copy would

come to the United States Land Office.

Q. And is all that done—that is done in the

regular course of the Bureau of Land Management

under the Department of the Interior?

A. Yes, sir.

Q. And it is regular procedure?

A. Yes, sir.

Q. And you have received this certified photo-

static copy from the National Archives in Washing-

ton? A. That's correct.

(Mr. McNealy then handed the document

which had been marked Government's Identifi-

cation Number 1 to Mr Taylor, who examined

it.)

Mr. McNealy: We will offer into evidence Gov-

ernment's Identification Number 1, the photostatic
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copy which has been certified to, from an original

in the National Archives, Public Land Order 386.

Mr. Taylor : I would like an opportunity to look

at this, your Honor, before the Court rules on its

admissibility.

The Court: Very well. Do you have that in one

of your books, Mr. McNealy?

Mr. McNealy : Your Honor, it is in the Code of

Federal Regulations. [6]

The Court: May I see it, please?

(Mr. McNealy handed the book to the Court.)

Mr. Taylor: If the Court please, we object to

the introduction of Plaintiff's Identification Num-
ber 1 upon the grounds that it does not show that

the land in question in this case is located within

any of the areas described in Plaintiff's Identifica-

tion Number 1. I think that should be connected

with an official map, your Honor, of that area to

show the location.

The Court: May I see it?

(Plaintiff's Identification Number 1 was

handed up to the Court by Mr. Taylor and the

Court perused the document.)

The Court: Are you just offering the portion of

the page that refers to Buffalo Center?

Mr. McNealy: Well, I would like to offer the

whole of the withdrawal, that is, the withdrawal

order, then referring specifically to the section in

regard to Buffalo Center, page 11.

The Court: Well, then that would mean that
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you are tendering the part as to Buffalo Center,

Clearwater Creek, Mineral Lakes, and then how far

beyond that?

Mr. McNealy: Well, it would be sufficient to

tender at least—I believe it's the first page or the

first two pages which constitute the withdrawal

order, and then I would be concerned only with

that section concerning Buffalo Center on page 11.

The Court : Well, I think you should make your

offer more definite. As it is now, it is very indefinite.

(The Court then presented Plaintiff's Iden-

tification Number 1 to the Clerk, who handed

it to Mr. McNealy.) [7]

Q. I will ask the witness if this withdrawal

order applies only to Alaska, or does that apply

to other public lands outside the Territory?

A. It applies only to Alaska. (Witness was

perusing document.)

Q. And has that order of withdrawal been

placed in effect by the Department of Land Man-

agement in Alaska? A. Yes, sir.

Q. Just answer yes or no : Do you know whether

or not the land involved in this action is located

in any of the lands that have been withdrawn under

this Order 386? A. Yes.

Q. And in what part of the land shown in that

Order is the subject land located in?

A. The tract of land described on page 11 under

the heading "Buffalo Center."

Q. Did you state that that withdrawal order
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had, in the usual course of business, been published

in the Federal Register? A. Yes.

Q. And prior to the time that copies thereof

were sent to the various offices of Land Manage-

ment in Alaska?

A. Will you repeat the question?

Q. Was it published prior to the time that

copies of that Land Order had been sent to the

various offices of Land Management in Alaska?

A. It is generally published simultaneously.

Q. With forwarding?

A. With forwarding.

Mr. McNealy: Your Honor, I am going to re-

offer this Withdrawal Order Number 386 so far as

it pertains to the land at Buffalo Center. Will [8]

it be necessary to show those lands by a later wit-

ness who has made a survey of the area?

Mr. Taylor: We are going to object, your Honor,

upon the grounds that it is impossible to ascertain

the location of these lands from a mere naked re-

cital in this exhibit. Those corners aren't set in by

any definite survey. It is just a general statement.

They start to creep and run in a certain direction,

and, your Honor, I don 't think that 's definite enough

to allow that to go into evidence.

The Court: It seems to me that it should be

made more definite by plat.

Mr. McNealy: I will reoffer it again, then, your

Honor, after placing the next witness on the stand.

I have no further questions.
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Cross-Examination

By Mr. Taylor

:

Q. Mr. Wieler, just state, if you can, if there

was a previous withdrawal of land in the Buffalo

Center area.

A. May I refer to a note?

Q. Yes.

A. (The witness removed some papers from his

pocket and examined them.) Out of the lands in

that entire area which were originally withdrawn

by Public Land Order Number 12, of July 12, 1942,

there was withdrawn from all forms of appropria-

tion, a strip of land forty miles wide, twenty miles

on each side of the Tanana River. It was at that

time that the highway was under construction, and

there was no right-of-way law in Alaska at that

time. Later, by Public Land Order Number 270

of April 5th, 1945, Public Land Order Number 12

was amended so as to withdraw a tract of land

ten miles wide, five miles on each side of the high-

way, as it was then constructed. [9] At that particu-

lar time the Public Roads Administration was en-

gaged in realigning certain portions of the highway

and the government felt that it was necessary to

protect its right-of-way. Later, when the highway

was definitely established, and a road right-of-way

law was passed applicable to Alaska, the Act of

July 14th, 1947. By Public Land Order Number 386

of July 31st, 1947, the withdrawal was still further

reduced, creating a right-of-way six hundred feet

wide along the Alaska Highway, and an additional
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withdrawing for survey and classification purposes

several specific tracts of land described by metes

and such areas as Tok Junction and Buffalo Center,

which is the junction of the Alaska Highway and

Richardson Highway. So these particular lands have

been withdrawn from July 20, 1942, to date. Public

Land Order 386 was a withdrawal order in itself,

but it was merely an amendment of the original

order, Number 12. In other words, to summarize,

the lands were originally withdrawn by Public Land

Order Number 12 of July 20, 1942, and by subse-

quent amendments, Public Land Orders 270, 386, 601

and 808, the withdrawal has continuously narrowed

down.

Redirect Examination

By Mr. McNealy

:

Q. Mr. Wieler, I take it then, from your testi-

mony, that this amended Order Number 386 would

cut that area along the highway down to three

hundred feet on each side of the highway from the

centerline of the highway.

A. As to the highway itself, yes, sir, but in

addition, it withdrew specific tracts of land in such

localities as Tok Junction, Buffalo Center, Robert-

son River, and other areas.

Q. Now, has that highway strip been further re-

duced since that Order Number 386? The width

of the highway itself? A. No, sir. [10]

Q. Still three hundred feet?
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A. Yes, sir.

Q. Was that particular area of Buffalo Center

ever reserved? A. No, sir.

Q. Was there a Buffalo Reserve in that particu-

lar part of the country up there ?

A. There is a game refuge, I understand, but

the lands were not withdrawn. It was merely an

order designating an area in which no hunting or

fishing could take place. It did not affect disposi-

tion of the land.

Q. Mr. Wieler, I believe you were the Director

of the Bureau of Land Management at Fairbanks in

1947 and '48? A. Yes, sir.

Q. Do you have any recollection of Mr. Ander-

son, one of the defendants in this case, coming into

your office and asking about locating at the inter-

section of Richardson Highway and the Alaska

Highway ?

A. Yes, sir, on several occasions.

Q. And do you remember what you told him at

that time ?

A. Not word for word, of course. It was some

years ago.

Q. Well, do you remember about what it was?

A. Yes. They originally came into the Land

Office requesting information about the availability

of land in the general Big Delta or Buffalo Center

Area, and on their first trip to the Land Office

when seeking that information, they were informed
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as to the existence of this particular withdrawal, and

were furnished a copy of Public Land Order 386,

which specifically described the boundaries and ex-

tent of the withdrawal created around the [11]

junction of the two highways.

Recross-Examination

By Mr. Taylor

:

Q. Mr. Wieler, when you get a copy of a with-

drawal order from Washington, D. C, do you stamp

upon it so that you will have a record of the date

that you received such a copy?

A. Yes, sir, the day, hour, and minute.

Q. Now, could you state from your records when

you received the copy of Plaintiff's Identification

Number 1?

A. Yes. If you would allow me to check the

records in the Land Office. I don 't have that with me
at the present time.

Q. How long would it take to get them?

A. Two minutes.

Mr. Taylor: May we have a few minutes while

Mr. Wieler gets the record?

The Court: How much time do you think you

need?

The Witness: Just to go up to the next floor.

The Court : We will take a five-minute recess.

(Court then recessed at 10:40 a.m., April 1st,

1953, and reconvened at 10 :50 a.m., of the same

day, and, all the parties to the trial who were
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present when the court recessed again being

present in the courtroom, the following further

proceedings occurred.)

(The witness, Fred J. Wieler, again took the

stand.)

Q. (By Mr. Taylor) : Mr. Wieler, did you secure

the copy that was sent to you after the promulgation

of that Order? A. Yes, sir. [12]

Q. What was the date of the receipt by you?

A. August 8th, 1947, at 8 :30 a.m.

Q. 1947? A. Yes, sir.

Mr. Taylor: That's all.

Further Redirect Examination

By Mr. McNealy

:

Q. Just one more question or two. Is that the

time and date that—was that put on there in your

own handwriting? A. Yes, sir.

Q. You had actually received it yourself?

A. Yes. I was manager of the Land Office at the

time and officially received and noted the time of

receipt on the document.

Q. And is that an exact and true copy of the

photostatic copy you have there?

A. This is a carbon copy of the original.

Q. And is that carbon copy the same as this

photostatic copy? A. Identical.

Mr. McNealy: That's all.
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LLOYD TOLAND

Mr. Lloyd Toland, Juneau, Alaska, was then called

as a witness for the prosecution, was duly sworn by

the clerk, and testified as follows

:

Direct Examination

By Mr. McNealy:

Q. Will you state your name, please?

A. Lloyd Toland.

Q. And where is your place of residence ?

A. Juneau. [13]

Q. Juneau, Alaska? A. Yes, sir.

Q. And what is your position or occupation?

A. Cadastral Engineer, Bureau of Land Manage-

ment.

Q. And how long have you been an engineer ?

A. Since 1929 with the Department of the In-

terior.

Q. Where did you take your training, and what

degree, if any, do you have?

A. I had my schooling in Kansas City College

of Engineering. I do not have a degree in engineer-

ing.

Q. Does your engineering comprise surveying?

A. Yes.

Q. How many years experience as a surveyor

for the Bureau of Land Management have you had,

Mr. Toland?

A. Ever since the Bureau of Land Management

has been in existence—I don't know what date that

is, exactly.
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Q. Are you in charge of making any particular

surveys for the Bureau of Land Management?

A. All surveys under the Bureau of Land Man-

agement.

Q. You are in charge of all the surveys in public

lands'? A. Yes, of field crews.

Q. Now, I will ask you if you have

The Court: About how many years have you

been in this work? You said ever since the Bureau

of Land Management has come into existence. About

how long has that been?

The Witness: I believe it was '45. I don't re-

member. I worked continuously at the same job. [14]

The Court: Would that be approximately cor-

rect?

The Witness: Approximately.

Q. (By Mr. McNealy) : Did I understand you

correctly to state that you had been doing your

surveying since 1929? Has all that time been with

the Department?

A. With the same organization. It's just been

changed from General Land Office to the Bureau

of Land Management.

Mr. McNealy: I will ask the clerk to mark this

as Government's Identification Number 2.

(Mr. McNealy offered some documents to the

clerk, who stamped them.)

The Clerk: Government's Identification Number

2, consisting of two maps.

Q. Mr. Toland, in the regular course of your
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duties, did you make a survey of the Big Delta area

and that area known as Buffalo Center*?

A. I did.

Q. And were you there personally?

A. I was there personally, and made the survey.

Q. When was the survey made*?

A. In the summer of 1949.

Q. I hand you Government 's Identification Num-
ber 2, consisting of two pages, and ask if those

comprise the map of the survey of that area you

have testified to. A. It does.

Q. And is that an original map of the survey of

that area? .

A. This is the original map of this town-

ship. [15]

Q. Now, I am going to ask you further, is the

area of land there known as Buffalo Center, does

that represent Buffalo Center or is Buffalo Center

a smaller section or a larger section than is shown

there %

A. Buffalo Center is a part of this area. It does

not include all of this area, yet it does extend

farther than this area.

Q. And is it on sheet number one or sheet num-

ber two that Buffalo Center would appear, or is

it a part of both of those sheets?

A. It would be a part of both of these sheets.

Q. Is that Identification an original Identifica-

tion there, or original maps?

A. These are the original maps.
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Q. From what office?

A. From the Division of Engineering Office

at Juneau, Alaska.

Q. And those are the only original maps that

you have in that office?

A. Yes. These are the only original copies of

this township.

Q. And do you have copies of those originals

here?

A. We have certified copies, photostatic copies,

of these maps.

Q. And those are kept in your office at Juneau

in the regular course of business?

A. These are from our regular files in the

Juneau Office.

Q. Were you in the field and made the actual

survey of the area represented on those maps your-

self ? A.I was there with the crew.

Q. So, besides that being an original record,

you prepared the drawings for it in the beginning?

A. Yes. [16]

Mr. McNealy: I ask the Clerk to mark this

as Government's Identifiction Number 3.

(Mr. McNealy presented a document to the

Clerk, who stamped it.)

The Clerk: Government's Identification Num-

ber Three.

Q. I hand you Government's Identification

Number 3 and ask you, of what office is that a

record ?

A. This is the original copy of the plat from the
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Division of Engineering Office at Juneau, Alaska.

Q. And that's another also under your super-

vision as cadasteral engineer? A. Yes.

Q. Did you also prepare the drawing for that

original ?

A. I made certain ties in the field which are

shown on this map, as it was prepared under the

supervision of the Regional Chief, the Division

of Engineering, at our Juneau office.

Q. Now, I will ask if there is any way you can

show from that Identification the area covered by

land known as Buffalo Center?

A. On this plat it is shown by survey of this

township, and the boundaries. The exterior bound-

aries of the Buffalo Center Reserve is platted

over this plat showing this location with reference

to surveys in this township.

Q. Now, referring to Page 11 of Government's

Identification 1, being a photostatic copy of Public

Land Order 386, I will ask if you will examine

the metes and bounds description of Buifalo Center

as shown in that Public Land Order and state

whether or not that is the same as the map shows.

If the area which you have shown on the map as

being Buffalo Center, if that corresponds and is

the same land as referred to in the metes and [17]

bounds description of 386.

A. It is the same land as described in 386 as

Buffalo Center.

Q. Now, in preparing that map and outline,

showing the Buffalo Center area, can you state
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to the Court how, by use of your field notes, you

arrived at making that map?
A. The point of beginning on this metes and

bounds description of Buffalo Center is Milepost

1427, Alaska Highway. This Milepost was tied

to a corner of my survey by a steel tape, and from

this point of beginning the area was platted upon

this map from the description in this Order 386.

Q. Now, at the time that you made the survey,

did you see or know of a building there, or build-

ings, known as the Triangle Lodge? A. I did.

Q. And in making your survey, did you make

in any tie-ins, or whatever language you might use

to establish whether or not the Triangle Lodge,

or the land involved in this action, is within that

survey ?

A. We made ties to the buildings known as the

Triangle Lodge and identified from signs as such

from a U. S. location monument within the area,

which is tied to corners of my survey.

Q. And from your survey, can you state what

is the closest point to being outside the Buffalo

Center survey that the Triangle Lodge is?

A. The approximate distance.

Q. What would the approximate distance be

then?

A. The approximate distance would be one-

fourth mile.

Q. That one-fourth mile, is that on the side of

the survey where the river is ?

A. That is on the side toward the river. [18]
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Q. What is the name of the river there ?

A. Delta River.

Q. Can you state the distance, or the approxi-

mate distance, in other directions'?

A. Yes, sir. To the south, approximately one

and a half miles; to the east, approximately one

and a half miles; to the north, approximately two

miles.

Q. And approximately a quarter of a mile from

the Delta River?

A. From the banks of the Delta River, yes.

Q. And this map where you superimposed the

Buffalo Center area is also an original record?

A. It is an original copy from our files.

Q. Now, referring again to sheet number two.

Government's Identification 2, I wonder if you

would explain this area there that says, '^Rich-

ardson Highway" and 'VAlaska Highway" and ask

if you prepared that or if it was done under your

supervision ?

A. It was prepared by a draftsman in our

office, and I checked it over afterwards and com-

pared it with my field notes.

Q. And is that true and correct! Is it repre-

sentative of the blown-up portion of where the

buildings of the Triangle Lodge are situated?

A. Yes. They were located from my field notes.

Q. And, if necessary, are you prepared to estab-

lish from your field notes that the buildings at the

Triangle Lodge are so located as shown in the

blown-up section in the corner of that map?
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A. I am. You can substantiate it by my notes.

Mr. McNealy: If the Court please, I would like

to offer Government's Identification Number 2,

being a map of the Buffalo Center area—the Big

Delta [19] area in Identification Number 3—and

Identification Number 3, showing the metes and

bounds location of Buffalo Center superimposed

over the survey of that area, and since both of

these Identifications are the only originals which

are held in the office of the cadasteral engineer,

I would like permission to substitute certified

copies and printings of those originals, so that Mr.

Toland can return them to Juneau.

Mr. Taylor: I have no objection.

The Court : They may be admitted.

The Clerk: Identification Number 2, consisting

of two maps, is Government's Exhibit A, and Iden-

tification Number 3, one map, is Government's Ex-

hibit B.

(They are so marked by the Clerk.)

Mr. McNealy: Your Honor, I would like to ask

for a withdrawal of the original and

The Court: Well, have you substituted the

copies when you had them marked?

Mr. McNealy: That's right.

The Court: And the exhibits

Mr. McNealy: That's right.

The Court: in place of the original map?
Mr. McNealy: Yes.

The Court: Well, the substitution is granted
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and, naturally, that includes the right to take the

original maps out of this court and back to his

office in Juneau.

Q. (By Mr. McNealy) : And I believe you

stated that the description given in Public Land

Order Number 386 is the same area as that shown

in Government's Exhibit B.

A. It is the same area. [20]

Mr. McNealy: I would like to reoffer Govern-

ment's Identification 1, being a photostatic copy

of Public Order 386.

The Court: Specify exactly what you want to

offer.

Mr. McNealy: Page 1 and Page 2, setting forth

the withdrawal order and that section titled '^Buf-

falo Center," comprising approximately five thou-

sand four hundred and forty acres, on Page 11.

The Court: Very well. It may be admitted.

(The Clerk stamped the document.)

The Clerk: Government's Exhibit C.

Mr. McNealy: You may take the witness.

Cross-Examination

By Mr. Taylor:

Q. Mr. Toland, was there any official survey

of the area at Buffalo Center prior to the survey

that you made in the summer of 1949 ?

A. There were some tract surveys, but there

was nothing that covered the area around the junc-

tion of the highways known as Buffalo Center.
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Q. By 'Hhe highways," you refer to the Alaska

Highway and the Richardson Highway?

A. Yes, sir.

Q. Then at the time the defendant went on

that ground there was no survey of the area?

A. Not of the area, not of that area.

Q. Referring to the Richardson Highway, how
wide is the highway right-of-way at that point?

A. At the present time it is a hundred and

fifty feet on either side. [21]

Q. Now, I believe then, from these exhibits

which have been put in evidence. Exhibits A, B,

and C, these surveys were made after the institu-

tion of this suit by the Government, were they not ?

A. I don't know the date it was first introduced.

Q. Well, you say that in the summer of 1949

you made the survey out there, and then if this suit

was filed on May the 26th, 1949, your survey was

made after this suit was filed?

A. It was made after the suit was filed.

Q. And all of these plats would be subsequent

to that? A. That's correct.

Q. And when were those surveys made official?

A. When they were accepted in Washington.

It is shown on the plat.

Q. January, 1951?

A. Well, I would have to see the plat, too.

Q. Well, refresh your memory, then, from the

exhibits.

(Witness examined the exhibits.)
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A. The supplemental plat is October 29, 1951,

and the plat of township sheets Numbers 1 and 2,

January 17, 1951.

Q. Now, referring to Exhibit A, I believe, Mr.

Toland, that shows that the buildings at the Tri-

angle Lodge are located inside the highway lines;

are they not?

A. It is less than a hundred and fifty feet from

the center line of Richardson.

Q. Were the highways withdrawn in that order

that was put into effect in 1947?

A. Not until 1949 were the highways with-

drawn. [22]

Q. And I believe, then, in reference to your

drawing here, Mr. Toland, you indicate on your

map that the buildings at Buffalo Lodge, or the

Triangle Lodge are both inside the highway lines;

is that correct?

A. Yes, except for one small building.

Q. One small building is on the tracks which

you have surveyed? A. That's right.

Q. So, then, I take it from that on the land

that was withdrawn, there is only one small build-

ing of the Triangle Lodge that was withdrawn;

is that right? There is only one small building

of the Triangle Lodge upon that land; is that

right ? A. Yes.

Q. And the others are outside and on the high-

way ? A. Yes.

Q. So, in other words, the Triangle Lodge, the
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greater portion of the Triangle Lodge, the build-

ings and so forth, are not on the land that was

withdrawn from entry pursuant to Executive Order

Number 386?

A. Well, this area—this Order 386 covered the

area which is included in the highway, and I would

think 386 covered all this area.

Q. But I think you stated that these tracts

that you have surveyed, which were for disposal

to the public and which are depicted on your Ex-

hibit A, were the lands which were up for settlement.

A. The buildings, as I say, are within the pres-

ent highway.

Q. And not on the land, outside of one small

one, not on the land which was thrown open for

entry ?

A. No. They are not on land which was open

to entry. [23]

Now, in your complaint, Mr. Toland, in the com-

plaint that was filed by the United States Attor-

ney, I will read it to you so you can be familiar

with it. (Reading): ''Beginning at a point where

the southerly boundary line of the Alaska High-

way joins the easterly boundary line of the Rich-

ardson Highway

The Court: Mr. Taylor, I think your question

is very difficult. I suggest that you give the com-

plaint to the witness and let him look over the

description in here with the map.
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(Various documents were handed down from

the bench to the witness.)

The Court: Now, do you want to ask him your

question so he can look at those with that in mind?

Mr. Taylor: Well, I will ask him.

Q. Mr. Toland, I will hand you the com-

plaint

The Court: He already has the original.

Q. Oh, he has the original, and ask you to

read that and state if that is the land which the

Government is attempting to eject Mr. Anderson

and Mr. Gilbertson from.

A. Yes, I would say that it is.

Q. But I believe, then, that according to your

maps and your description, that the main build-

ing of the Triangle Lodge is not located upon that

particular land.

A. No. It is located on the land as described

in this complaint. At the time of this description

there had been no definite right-of-way established

for the Richardson Highway except by your com-

mon-law right-of-way, which would be thirty-three

feet on either side of center line. Therefore, [24]

the right-of-way at the time of this complaint was

considered as being thirty-three feet from the Rich-

ardson Highway.

Q. So, then, after Mr. Anderson went upon

that land, then you widened the highway to a hun-

dred and fifty %

A. Then the highway was withdrawn. Orders
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came through and the width of the original high-

way was set up at three hundred feet, a hundred

and fifty on either side. Each side.

Q. Well, then, following your own map that

you have drawn, Mr. Toland, the main building

at the Triangle Lodge is not on the land described

in this complaint, is it? A. I think it is.

Q. Well, referring to Plaintiff's Exhibit A (Mr.

Taylor handed a document to the witness), isn't

it a fact that Plaintiff's Exhibit A shows that the

main building and another building are outside

the interior section of Richardson Highway and

the Alaska Highway?

A. The present highw^ay, but not at the time

the complaint was made.

Q. But you drew these maps—you surveyed

this after the entry was made upon this land, when

there was no maps and no definite width of the

Richardson Highway such, as you say, thirty-three

feet; is that right?

A. The survey was made here in the field be-

fore the highway width was designated. The maps

were prepared after the withdrawal order for the

highway was in effect, and therefore were shown

as they are today on these maps.

Q. But, now, at this date, then, these buildings

are not on anything inside of the sidelines of the

highways ?

A. They are within the right-of-ways of the

highways. [25]

Q. So the three main buildings, then, are on
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the highway'? A. That's correct.

Q. Now, how did you arrive at the conclusion

that they are on this particular piece of land de-

scribed in the complaint when you say you start

at the junction of the two highways, the point here,

here, I will point out to you, that you start at the

junction here (Mr. Taylor began tracing a line

on the map with his finger) and come this way,

and come this way, and say that they are on the

land described in the complaint.

A. At the time of the complaint, the Richard-

son Highway was not three hundred feet in width.

Q. It was not three hundred feet?

A. No, sir.

Q. You made it three hundred feet after Mr.

Anderson went on the land?

A. The withdrawal order came in after that.

Q. So, then, at the present time, Mr. Gilbertson

and Mr. Anderson are not occupying—with the ex-

ception of one small building—any land that is

lying outside of the highway ?

A. That is correct.

Q. So, then, the Government would not say

that Mr. Anderson and Mr. Gilbertson are tres-

passing unlawfully upon the land that is described

in the complaint?

A. I contend they are on the land as described

in the complaint.

Q. First you tell me they are on the highway

and now you say they are on this land ?
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A. That land includes a portion of the Rich-

ardson Highway as I read it. [26]

Q. Just for the purpose of refreshing your

memory, Mr. Toland, I believe you read the de-

scription of the land ? A. Yes, sir.

Q. And you say you run southerly along the

easterly boundary line of the Richardson High-

way? A. Yes.

Q. Now, if that is true, the main building goes

behind the long lines in the Richardson Highway

area, does it not?

A. At that time, the boundary of the Richard-

son Highway would have been thirty-three feet

from the center line.

Q. And then that building would have been in

a lawful location, would it not?

A. It would not have been on the highway

right-of-way.

Q. But when it was only thirty-three feet wide

it would have been in a lawful location in the area

where it now sits?

A. I don't think a surveyor could say whether

it was lawful or not.

Q. Then you go out there in 1949 after they

have erected these buildings and then you run a

line and say that they are on the land described

in this complaint? A. That's right.

Q. Whereas, they are not on the land described

in the complaint, is that right?

A. My contention is that the buildings are on

the land as described in this complaint.
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Mr. Taylor: That's all, Mr. Toland.

Mr. McNealy: I have a few more questions,

just to clarify one or two matters here. [27]

Redirect Examination

By Mr. McNealy:

Q. Mr. Toland, you are the surveyor for—sur-

veyor cadasteral engineer, and as such you are

not especially concerned with withdrawal orders;

that is a different department from yours ?

A. Except along highways; we do get into that

problem extensively; but other withdrawals are

not our problem.

Q. Now, when you stated that the road had

been withdrawn to effect all of this area—in fact,

all of this area had been withdrawn, including

the roads and all—it was all a part of this with-

drawal 386"?

A. Yes. It's all described in 386.

Q. So that if the defendants here had built

the Triangle Lodge, whether they built it in the

center of the highway or at the edge of the high-

way, or built it off here five or six hundred yards

from the highway, they still would have been in

an area that had already been withdrawn; is that

not correct? A. That's correct.

Q. So when you speak of the highway being

withdrawn, it is merely that it was widened in an

area which was already withdrawn from public

entry'? A. Yes, sir.

Q. And from your examination of the com-
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plaint, the land described in the complaint is within

the above center area, all of which was withdrawn

from public entry ?

A. Yes, which was withdrawn from public [28]

entry.

Q. So actually it wasn't necessary for the Gov-

ernment to withdraw any land for roads, because

the land had already been withdrawn; it was

merely a matter of ordering the roads widened?

A. Yes, sir.

Mr. Taylor: Just a moment, Mr. Toland. I

object to the question. It calls for a conclusion

of the witness.

The Court: I will sustain the objection.

Mr. McNealy: No further questions.

Mr. Taylor: That's all, Mr. Toland.

W. F. MEEK
was called as a witness for the prosecution and,

having been duly sworn, testified as follows:

Direct Examination

By Mr. Boyko

Q. Mr. Meek, will you please state your official

station and your title or position?

A. I am a Field Examiner, Bureau of Land

Management, located at Anchorage, Alaska.

Q. Now, how long have you been a Field Manager,

either with the Bureau of Land Management or

v^ith the Department of the Interior?

A. I commenced with the Department in No-

vember of 1939.
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Q. And you have been a Field Examiner ever

since; is that correct? A. That's correct.

Q. Now, will you state, very briefly and gen-

erally, what the duties of a Field Examiner are,

the responsibilities? [29]

A. It is the obligation, on request of either

the Regional Office or the Division Office, to in-

vestigate applications for land, applications for

patent to land, applications for lease, possible tres-

passes, and any of the various papers initiated in

the Land Office which might call for a check be-

fore action would be taken.

Q. Is it part of your duties to report on and

investigate trespass on the public domain?

A. Yes, sir; it is.

Q. Do your duties also include the examination,

classification and appraisal of lands owned by the

Federal Government? A. They do.

Q. Mr. Meek, how long have you been doing

this type of work in the Territory of Alaska?

A. Since August, 1944.

Q. And in the course of carrying out your

duties, do you travel a good deal and visit the

land itself and examine it, and so forth ?

A. Yes, extensively.

Q. Are you acquainted, as a result, with the

land which is located at around the junction of the

Alaska and Richardson Highways? A. I am.

Q. Would you please tell the Court whether,

in the course of your duties, you have investigated
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any particular circumstances bearing on the liti-

gation here in that area, sometime in the early

part of 1948?

A. In March, 1948, while in the course of other

investigations on the Alaska Highway, I came upon

what appeared to be a trespass at the junction

of [30] the Alaska and Richardson Highways. I

stopped and investigated and found one Louis

Riley in possession of improvements at the time.

Mr. Riley was engaged in erecting and completing

a large building. I remember it was thirty feet

by sixty feet in dimensions. Mr. Riley was being

assisted by one mechanic, and I believe, a car-

penter. I inquired as to the ownership of the

building, and according to Mr. Riley

Mr. Taylor: Just a moment. We are going to

object to what Mr. Riley said. It is hearsay.

The Court: Sustained.

Q. Mr. Meek, when you came upon these men
occupying this land, did you refer to any of the

official records of the Department of the Interior

to ascertain the status, that is, the ownership, of

the land on which this building was being erected?

A. I did.

Mr. Taylor: Just a moment. I ask that the

answer be stricken. The answer is leading and

suggestive.

The Court: Objection overruled.

A. I did.

Q. What did you find—what did the records

show as to the status of the land at the time of

your investigation in March of 1947?
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Mr. Taylor: Objection. The record would be

the best evidence.

The Court: Objection overruled.

Q. What did you find was the status of the

lands at the time of your investigation I

A. It was my interpretation that the [31]

land

Mr. Taylor: Just a moment. His interpreta-

tion would be a conclusion.

The Court: Sustained.

Q. Mr. Meek, did you find, at the time of your

investigation, that this land was or was not open

to the public?

Mr. Taylor: Objection. Leading and suggestive.

The Court: Objection sustained.

Q. Mr. Meek, in the course of your conversa-

tion with Mr. Riley and, of course, you may not

quote Mr. Riley, did you inform Mr. Riley con-

cerning the status of this land and, if so, what did

you say?

Mr. Taylor: Just a moment. Your Honor, I

am going to object to anything Mr. Riley said as

hearsay and as not binding upon the defendants

in this matter.

Q. Mr. Meek, what statement did you make to

Mr. Riley?

A. I told Mr. Riley that he was a trespasser.

Q. And did you accord Mr. Riley and those

associated with him to verify that statement, your

statement that they were in trespass?

A. I did.
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Q. Did you take them to the Land Office and

show them anything there, and if so, what?

Mr. Taylor: Just a moment. Your Honor, I

am going to object upon the grounds that the

proper foundation has not been laid as to when
and where and who he took to the Land Office.

Mr. Boyko: I will withdraw the question, your

Honor.

The Court : Very well.

Q. Mr. Meek, in your own words, couldn't you

tell the Court what occurred in the course of your

investigation after you advised Mr. Riley that [32]

the building which you found him building was

in trespass?

A. The entire investigation continued over a

period of four days, March 10th, 11th, 12th, 13th,

and during the course of these four days I con-

ferred with Mr. Riley, Mr. Anderson, Mr. Gilbert-

son; in their presence were members of the mili-

tary at Ladd Field, with them at the Ladd Office,

perusing maps in the Ladd Office. Statements were

taken from them, and a notice of trespass was

served on all three.

Q. Now, Mr. Meek, I show you Government's

Exhibit C, which is a certified copy of Public Land

Order 386, and I ask you whether you showed

a copy of that order to Mr. Riley and his associ-

ates at the time of your investigation ?

A. During the course of the investigation I did.

Q. And did you inform them as to the legal

effects of that order at that time? A. I did.

Q. Now, you refer—I will withdraw that. I
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would like to have this document marked as Gov-

ernment's Exhibit for Identification.

(Subject document was stamped by the Clerk.)

The Clerk: >^Government's Identification Num-
ber 4.

Mr. Boyko: And also this.

(Clerk stamped the proffered document.)

The Clerk: Government's Identification Num-
ber 5.

Q. Now, Mr. Meek, you referred to trespass

notice being served on Mr. Riley and others, and

I show you Government's Exhibit for Identifica-

tion Number 4 and ask you to please tell His Honor

what this paper is.

A. This is a notice of trespass issued [33]

Mr. Taylor: Don't say what it is. Just state

what it is.

A. It is a notice of trespass.

Q. And to whom was it issued?

A. Louis Riley, Arthur Anderson and George

Gilbertson.

Q. Was it issued by you personally?

A. By myself personally.

Q. And in the course of your duties as a Field

Examiner? A. That's correct.

Q. And was it signed in your presence by

Anderson ?

Mr. Taylor: Just a moment. I'd like to take

a look at that before he goes questioning him

about it, your Honor.

The Court: Very well.
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(Mr. Boyko presented the document to Mr.

Taylor.)

Q. Was it signed in your presence by the per-

sons whom you notified?

A. It was acknowledged as signed and acknowl-

edged as being received in my presence.

Q. And those signatures which appear on the

paper which Mr. Taylor is holding in his hand were

put there by Anderson and Riley in your presence

;

is that correct ? A. That's correct.

Q. Now, did you also serve Mr. Gilbertson with

a copy of this paper I

A. I attempted to, that is, I attempted to serve

him to the extent of getting him to acknowledge it.

Q. Did you hand him a copy?

A. I did, yes. [34]

Q. Did he acknowledge receipt?

A. He did not.

Q. Why did he not acknowledge it, I mean; did

you ask him to do sol

A. I asked him and he refused.

Q. But he was given a copy of it?

A. Yes.

Q. He merely refused to sign it?

A. He refused to sign it and refused to acknowl-

edge it and was rather vehement in his refusal.

Mr. McNealy: If it please your Honor, I would

like to offer this as an exhibit at this time.

The Court : It may be admitted.

The Clerk: Government's Exhibit D.

(The Clerk stamped the document.)
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GOVERNMENT'S EXHIBIT D

United States Department of the Interior

Division of Investigations

You, Louis Riley, Arthur Anderson and George

Gilbertson, are hereby notified that you are occupy-

ing the Buffalo Center Reserve, a U. S. Govern-

ment Reservation in trespass and are liable for

payment as a result of this trespass. Payment

for this trespass is demanded and within sixty (60)

days from the serving of this notice all improve-

ments claimed by you must be removed from the

Reservation. Any improvements which remain

after 12 o'clock noon of the 60th day may become

the property of the United States Government.

/s/ W. H. MEEK,
Field Examiner.

/s/ HAROLD T. JORGENSON,
Witness.

Dated on this, the 12th day of March, 1948, Fair-

banks, Alaska, Highway.

I acknowledge receipt of this notice.

/s/ ARTHUR ANDERSON,

/s/ LOUIS RILEY.

Received in evidence April 1, 1953.
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Q. Now, in the course of serving this notice of

trespass on Anderson and the others, did you take

any statement from them? A. I did.

Q. And was that statement, or was it not, re-

duced to writing?

A. It was reduced to writing, yes.

Q. And was it signed by the persons who gave

the statement in your presence ?

A. It was signed by both parties who gave the

statement.

Q. Now, I will show you Government's Exhibit

for Identification Number 5, and I ask you whether

this is the statement and whether you prepared it

and whether the signatures are on it as stated.

A. That's the original of the statement pre-

pared by me and signed by the parties in [35]

interest.

Q. In your presence ?

A. In my presence, witnessed by me and others.

Q. Now, at the time that you first discovered this

building going on, as you have testified, was that

building completed ? A. It was not.

Q. Could you say how much work had been done

on it or would you care to refer to your records to

refresh your memory.

A. As I recall, the siding was completed, the

roof was in place, the windows were installed, the

electrical wiring had been completed, the doors were

not hung, the sub-flooring was down but the finished

flooring was not there, and the fixtures, of course,

had not been installed. It was probably, we'll say,

one-third completed.
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Q. Now, subsequent to your first examination of

this cite, and subsequent to the date of the notice of

trespass, did you have occasion to revisit the scene

of this building activity?

A. I did, on March 10, 1953.

The Court: I think this is a good time for the

noon recess. Recess until two o'clock.

The Clerk: We have a case set for 1:30, your

Honor.

The Court: This case will be adjourned until

two o'clock but the Court will be in recess until

1:30.

(Court then adjourned at 12:00 noon.)

(At 2:00 p.m. of the same day, August 1st,

1953, court reconvened to continue the trial of

the cause herein, and all those concerned in the

trial who are named on the title page of this

record as being present, were again present in

the courtroom.)

The Court: Are counsel ready to proceed with

the trial of the case of United [36] States vs.

Anderson and Gilbertson?

(Counsel for both sides indicated they were

ready.)

Q. (By Mr. Boyko) : May I have the exhibit

for identification that I gave you before the recess %

It hasn't been offered in evidence yet. It is still for

identification.

(Clerk gave subject document to Mr. Boyko,

who handed it to Mr. Taylor.)
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(Mr. Boyko then requested the last question

and answer read back and the reporter com-

plied with the request.)

Q. I will ask the question again. Mr. Meek, sub-

sequent to serving this notice of trespass to which

you testified, you went back again to the scene of

this occupancy, and if so, what did you find ?

A. If I may refer to my daily reports, I will give

you the exact date on that.

Q. These are your official reports, are they ?

A. They are my copy of the official reports.

Q. That you made at the time ^

A. That's correct, yes. (Witness perused docu-

ments.) I first stopped at the Buffalo Center on

March 10th.

Court : What year ?

Witness : 1948.

Mr. Boyko: And was that the date when the

written notice of trespass was served ?

Witness: No, sir.

Q. (By Mr. Boyko) : Did you give them oral

notice at the time ?

A. Yes, but not written notice. [37]

Q. What was the date of the written notice of

trespass? A. March 12, 1948.

Q. Two dates then, in other words'?

A. That's correct. And on March 13th, 1948, I

again returned to Buffalo Center.

Q. And what, if anything, did you find there?

A. Construction was still in process and I was
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advised that it was the intention of the owners and

operators to operate the place for business as soon

as they could and proceed to operate it as a business

establishment.

Q. Was there any question in your mind

whether or not they had clearly understood that you

had required them to get off this land which they

did not own ? A. No.

Mr. Taylor: Just a moment. I am going to ob-

ject to the question as calling for an opinion.

The Court: Objection sustained.

Q. Did the defendants make any statement to

you as to whether or not they understood the import

of this notice ?

Mr. Taylor: Just a moment. We are going to

object to that. There are two defendants and the

proper foundations has not been laid for the ques-

tion, your Honor.

The Court : Well, I think you should limit it to a

particular defendant at a time.

Mr. Boyko: If your Honor pleases, I will try

to lay a better foundation for the question. [38]

Q. Now, after Mr. Anderson acknowledged re-

ceipt of the notice of trespass, did he indicate to you

in any way whether or not he understood what he

was required to do by this notice ?

Mr. Taylor : Just a moment. Your Honor, I am
going to object. I think the question should refer to

what Mr. Anderson said, not what was indicated.

The Court: Objection overruled.

A. He indicated and said that he understood
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fully the import of the notice and what it meant.

There was no doubt in his mind as far as I could

tell.

Q. And did he understand that he was not to

proceed with further occupancy?

A. That 's correct.

Mr. Taylor: I object to this witness—he can tes-

tify as to what Mr. Anderson said but not his under-

standing as to what somebody else understood.

Mr. Boyko: I will rephrase the question.

The Court: Very well.

Q. Did Mr. Anderson make any statement to you

or say to you that he understood or did not under-

stand ?

Mr. Taylor: Just a minute. Your honor, I am
going to object to that question as certainly leading

and suggestive, suggesting the answer. It is im-

properly phrased.

The Court: Objection overruled.

Q. Did he make any statement to you as to

whether or not he understood that he was required

to get off this land and cease building activity?

A. Mr. Anderson stated to me that he under-

stood the import of the notice and the contents in

the notice that he was in trespass and that he w^as

to cease operations and remove the improvements

from the premises within the stated amount of time.

Q. And did he say that he would do that ?

A. He stated that he would not do that.

Q. Did he state any reasons why he would not

do it?
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A. His reasoning, as I recall it, was that he was

not in a government reservation.

Q. I believe you testified that you showed him a

copy of the order of withdrawal % A. I did.

Q. And still he was not convinced by that; is

that correct? A. That's correct.

Q. Did you have any similar conversation with

Mr. Riley at the time ? A. I did.

Mr. Taylor: Just a moment. We are going to

object to any conversation of Mr. Riley as he is not

a party to the suit.

The Court: Objection sustained.

Q. Did you have a similar conversation with Mr.

Gilbertson at the time ? A. I did.

Q. And what was Mr. Gilbertson 's statement on

the subjects

A. It was comparable in nature to the extent

that he did not believe he was in trespass.

Q. Now, as a matter of fact, to your own knowl-

edge, was or was not this building at the Triangle

Lodge completed by the defendants'?

A. The building was completed by the defend-

ants, yes.

Q. And you are referring to the Triangle Lodge

now? A. That's correct. [40]

Q. And was any other building done on that site

by these defendants besides the Triangle Lodge ?

A. At the 1948 investigation in March of 1948,

they were in the process of erecting the one large

building which is thirty by sixty feet in dimension.

On March 10, 1953, I again investigated the place
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and found that other structures had been erected

adjacent thereto. These structures consisted of a

pump house, a building used as a garage, a small

warehouse, and two bunkhouses, which formed a

cluster in the immediate vicinity, all on the ground

that had previously been cleared.

Mr. McNealy: Before I proceed, your Honor, I

would like to ask that these photographs be marked

for identification. (To the Clerk) : You can mark
them with the same number if it is convenient.

(The Clerk began marking the pictures.)

The Clerk: These are Government's Identifica-

tion 6, Numbers 1 to 4.

Q. Mr. Meek, I show you these pictures, which

are marked for the purpose of identification, and

ask you to tell me by whom they were taken, under

what circumstances, and what they represent.

A. I took these pictures on March 10, 1953, and

they represent the Triangle Lodge and adjacent im-

provements connected with the lodge.

Q. And were these pictures taken within the

course of your regular investigation as a representa-

tive of the United States Department of the In-

terior? A. They were.

(Mr. Boyko took the photographs from the

witness and gave them to Mr. Taylor.)

Mr. Boyko: I think, with your Honor's permis-

sion, I have two more which I believe might be

helpful, and which I would like to have marked for

identification. [41]
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(They were marked by the Clerk.)

The Clerk : Government 's Identification Number

7, land 2. (7-1 and 7-2).

Mr. Taylor: I am going to object to them, your

Honor, as not tending to prove any of the material

issues upon the grounds that on the land as de-

scribed in the complaint they are asking for the va-

cation of certain lands, and I can't see where it

would be material, relevant, or competent.

The Court: May I see the exhibits ? (They were

handed up to the Court.)

Mr. Taylor: And for the further reason that

they were taken in 1953, I believe he stated, and

were not taken at any time mentioned in the com-

plaint, which was made on May the 26th, 1949.

The Court: Objection overruled.

Mr. Boyko: I offer these in evidence, if your

Honor pleases.

The Court : Very well. They may be admitted.

Mr. Taylor : My objection, your Honor, was upon

the grounds that these pictures were taken in 1953,

and not at any time mentioned in the complaint.

The Court: Yes. Objection overruled.

The Clerk: These will be Government's Exhibit

E, four pictures, Government's Identification 6, and

two pictures. Government's Identification 7.

Q. Mr. Meek, referring to the pictures that were

just admitted in evidence as Government's Exhibit

E, are these buildings which are represented in

those pictures located on the land which is described

In the complaint, to your personal knowledge ?
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A. They are.

Q. And they are buildings which have been

erected by the defendants or their employees? [42]

A. They are.

Q. And is the Triangle Lodge, as it is repre-

sented on the picture, the same building that you

found either in progress or completed, at or about

the time of your original investigation ?

A. It is.

Q. Now, I show you these pictures, which are

marked Government's Exhibit 7 for Identification,

and I ask you to state as to these, by whom they

were taken and when, and what they represent.

A. These are a part of the same set of the pre-

vious pictures that are now exhibits that were taken

at the same time, March 10, 1953, at the same loca-

tion, locating in one picture the Triangle Lodge and

adjacent improvements, and in another picture a

sign adjacent to the highway indicating the Tri-

angle Lodge.

Q. Now, this highway that the sign adjoins,

which highway is that ^

A. That is taken from the Richardson Highway

looking toward the Alaska Highway.

(Mr. Boyko handed the pictures to Mr. Tay-

lor.)

Mr. Taylor : Did you develop these pictures, Mr.

Meek'?

Witness: No, sir.

Mr. Boyko: These are negatives, are they not,

Mr. Meek?
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Witness: The negatives were included.

Mr. Boyko: You might examine these and see

if they are the pictures that you took, as you have

testified.

Witness : If I may see the pictures, I can match

them up here.

(They were handed to Mr. Meek by the clerk

and Mr. Meek examined the negatives and com-

pared them with the finished [43] photo-

graphs.)

Witness : I believe those are matched up.

Q. (By Mr. Boyko) : Based upon your own

personal observation of these buildings and your

taking of the pictures, are these fair representations

of the buildings at the period of time that you just

testified to ?

A. I am prepared to offer the negatives

The Court : There has been no such demand.

Mr. Taylor: I haven't demanded them, your

Honor.

The Court: That's what I understood.

Mr. Boyko: In that event I offer the two re-

maining photographs as Government's Exhibit for

Identification Number 7.

Mr. Taylor: Your Honor, I am going to object

to it. No time was stated in his question as to when

they were a true representation of the buildings

there. I think the proper foundation has not been

laid to introduce those photographs.

The Court: Objection overruled.
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Mr. Boyko : I don 't believe your Honor has seen

these yet.

(Photographs were handed up to the bench.)

Q. Mr. Meek, does that represent those buildings

fairly as they existed at the time of your examina-

tion in March, 1953? A. Correct.

Q. And is the Triangle Lodge substantially or

fully the same as it was in March, 1948, after com-

pletion—at any rate, in 1948, after completion ?

A. The initial investigation in March of 1948,

the buildings were not completed then. There was

only one building on the ground at that time. I [44]

have had occasion in the years since to pass by and

notice, and even stop, at Triangle Lodge. The build-

ings as they are at the present time have been added

in these recent years. If I recall correctly, a year

ago in August—that would be August of '51—

I

stopped at Triangle Lodge for lunch, as I remember

it. All of the buildings that are there now were

there then, as I recall.

Q. And do you know what use was being made

of these buildings when you visited them?

A. Yes. The establishment was a restaurant, a

bar, a liquor store, a gas station, a tire service, and,

I believe, additions for overnight stop.

Q. Was there any period in there when you ob-

served any other type of revenue-producing im-

provements on the premises ?

A. I noticed pin-ball machines.

Mr. Taylor: I am going to object to the question.
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I don't believe that is material, relevant, or compe-

tent, as to revenue.

The Court: I sustain the objection.

Q. Mr. Meek, going back to the time of your

original investigation, which you testified was made

in the early part of 1948, prior to that date had you

received any information pertaining to the land

which is the subject of this suit, and if so, what

was it?

Mr. Taylor : Would you restate the question ?

Mr. Boyko: I asked Mr. Meek as to whether,

prior to March, 1948, the date of this investigation,

if he had received any information concerning the

land in controversy here and what that information

was if he did receive it. [45]

Mr. Taylor (To the witness) : Just answer yes

or no. A. Yes.

Q. What was the nature of the information?

Mr. Taylor: I am going to object, your Honor,

unless he states with whom the information was

concerned.

Q. In the course of your duties as a field exam-

iner, did you receive official reports bearing on the

status of the land in question ?

A. I received an official file which required me
to make an investigation. This investigation did not

point directly at Buffalo Center. This investigation

covered the entire Alaska Highway and was based

on numerous reports.

Mr. Taylor: Now, your Honor, we are going to

object to the narrative unless it was directed to Tri-
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angle Lodge. I don't believe it is competent, rele-

vant or material.

The Court : I think it should be restricted to the

particular ground in question.

Q. Did you receive any reports directly bearing

on the Buffalo Center area—the junction of the

highway ?

A. Yes, we received direct reports in that re-

spect.

Q. And what was the substance of the informa-

tion which you received?

A. To the extent

Mr. Taylor: Just a moment. I think the file

would be the best evidence, your Honor.

The Court: Objection sustained.

Q. Mr. Meek, will you tell his Honor what was

the cause for your making the investigation to

which you have testified ? [46]

Mr. Taylor: We object to that, your Honor. I

think the testimony should be confined to what he

did.

The Court: I will sustain the objection.

Q. In your capacity as a Field Examiner for

the Bureau, did you receive any requests or in-

quiries concerning the availability of this land which

is the subject of this controversy prior to your in-

vestigation in March, 1948?

Mr. Taylor: We are going to object to that upon

the grounds, as to who from and when they were

received as too general a question, too much of a

shotgun question.
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Mr. Boyko: If your Honor please, we are at-

tempting to lay a foundation for testimony to the

effect that, far from these defendants being un-

aware of the existence of a reservation, the existence

of that reservation was common knowledge over

months and years prior to this investigation. Numer-

ous inquiries had been made, including inquiries by

these defendants, concerning the availability of this

very desirable triangle at the junction of the high-

way, and the public at large had been advised that

these lands were not then available, and that, as a

result of a few individuals going ahead and oc-

cupying these lands in trespass, notwithstanding

such notoriety, Mr. Meek was then detached to

conduct this investigation.

The Court: Does your question limit that in-

formation to the defendants in this case?

Mr. Boyko: To the extent that the defendants

would have had knowledge, or should have had

knowledge, of the fact that this land was not avail-

able.

The Court : You are depending upon some notice

posted some place; is that if?

Mr. Boyko: Well, the notice that your Honor
refers to would be the land order itself, but I am
also depending upon the official information dis-

seminated [47] by Mr. Meek's office, and other offices

to the public at large in response to any and all

inquiries, including those received from the de-

fendant.

Mr. Taylor: I don't think, your Honor, that
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inquiries by other interested parties is material.

The Court: Well, I think you should be limited

to showing such notice as would be very likely to

come to the attention of the defendants.

Mr. Boyko: Very well, your Honor. I believe

I won't press the point with Mr. Meek, then. Now, at

this point, if Mr. Taylor permits, I would like to

offer in evidence Government's Exhibit for Identi-

fication Number 5, which Mr. Meek identified in

the morning session as a statement which was signed

by Mr. Anderson and Mr. Riley, and which Mr.

Taylor w^anted an opportunity to look at before it

was offered in evidence.

The Court : Very well.

Mr. Taylor: I haven't had a chance to read it

yet, your Honor. It is quite a long document. I

can't read while counsel is going ahead questioning

the witness.

The Court: Submit it to counsel, and we will

stop proceedings while he reads it.

(Whereupon Mr. Boyko gave the document

to Mr. Taylor, who read it.)

Mr. Taylor: No objections.

The Court: It may be admitted.

(It was stamped by the clerk.)

The Clerk : Government 's Exhibit G.

GOVERNMENT'S EXHIBIT G
The following statements given to W. F. Meek,

Field Examiner, Bureau of Land Management at

the District Land Office, Fairbanks, Alaska.



80 Arthur Anderson, et al.,

(Testimony of W. F. Meek)

Government's Exhibit G— (Continued)

Q. What are your names'?

A. Arthur H. Anderson and Louis Riley.

Q. Are you gentlemen interested in the con-

struction of a building near the junction of the

Alaska and Richardson Highways ?

A. Yes, we call it the Triangle Lodge.

Q. Who else is interested in this project"?

A. George Gilbertson is also interested in the

project with us.

Q. When did you first become interested in

starting this business!

A. Some time in November, 1947, we talked

about the matter, and agreed among ourselves to

get the deal started. We did not sign any papers

of partnership or incorporation, but merely gave

our word.

Q. When did you think about the project in

terms of its present location?

A. We agreed on the location, if it was to be had,

at the time we mutually agreed to start.

Q. What was your next move in carrying the

project along?

A. We came to the Land Office, that is Ander-

son and Riley. Gilbertson did not come along. We
talked to Steger about the Big Delta location. He
advised us that a reservation existed in this area,

and we consulted maps in attempting to determine

the location of this reservation. We have been

shown maps at the counter of the Land Office today,

but we were unable to identify any of these maps
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as the ones which we consulted on this original trip.

Whatever the map showed, we do remember that

the map did not show these reservation lines. We
merely tried to identify the reservation from the

Public Land Order. In attempting to identify this

reservation, we came to the conclusion that the

reservation line cut across the corner, and did not

go to Jarvis Creek. By corner we mean the junction

of the Alaska and Richardson Highways. We were

also advised by Steger that red signs had been posted

identifying the exterior limits of the reservation.

Q. What did you do next?

A. We then went to Big Delta and sized up

the land. We drove to mile post 1427, and progressed

from there on foot. We saw a post back off the

highway, and walked through the snow to this

post. We assumed that this was the line of the

reservation.

Q. What caused you to believe that this post

marked the reservation?

A. This post was a 4 inch by 5 inch creosoted

post, with markings inscribed in it, set firmly in

the ground.

Q. Where did you go from there?

A.' We then drove back to the ACS Repeator

Station, and found a similar post across the road

from the Station. We,, first assumed that these two

posts identified tlie reservation line, and that the

rg'servation paralleled the Alaska Highway.

A. We then drove back to the ACS Repeator

Station, and found a similar post near to, and on
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the same side of the highway. As both of these

posts were on the right side of the highway, coming

north, and as they were about equal distant from

the road, we thought that this identified a reserva-

tion line. We could look across the road and see

the tank farm, and knowing that the tanks belonged

to the army, we assumed that that was military

reservation. These posts were in a cleared path.

Q. What did you find that indicated to you of

additional lines that controlled your choice of

sights ?

A. From there, assuming that all land along

the west side of the Alcan was military reservation,

we drove beyond the corner toward Fairbanks, and

stopped at the first homesteader, named Knott, I

believe, and asked him if he had any idea of where

the reservation was. He said that it bordered his

homestead on the south. I then asked him if the

land across the highway was reserved, and as far

as he knew, it was army bombing range, and no one

was allowed on it. We then left the homesteader.

Q. Where did you go next?

A. We went to Big Delta Air Base. The first

time we didn't talk to anybody that knew about

the land, and we were referred to Col. Generous.

Two or three days later, we returned, and had a

conference with Col. Generous. He was alone at

the time. He told us that he had no authority, but

he also had no objections to our putting in a place,

providing we permitted no gambling, women or

anything illegitimate. By gambling he mentioned
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there would be no cards or dealers, or we would

be put out of bounds. He did add, in a personal

manner, that he welcomed a good place, as relaxa-

tion was needed for the men in his command. He
also added that he did not like having to travel

40 miles to Shaw just for a meal. He also stated

that he was new at this post and was making no

official commitment for the Army. He then directed

us to the Engineer's Office in order that we de-

termine the extent of the military reservation. We
met, who we recall. Major Venetia. He said he

was glad that we were contemplating putting in

a place at the junction, as such a place was

needed. Then he got out the maps. We identified

the tanks, and assumed they were on a military

reservation. We asked him how far we should build

from the reservation line, and he told us that he

did not know where the reservation line was, and

refeiTed us to Ladd Field.

Q. Did you then go to Ladd Field?

A. Anderson and Gilbertson then went to Ladd

Field, and contacted Lt. John Jackson of the Legal

Department. Jackson checked the military reserva-

tion, the ACS Repeater Station Reservation, and

called the Alaska Road Commission to determine

whether or not the corner was in any reservation.

He told us that to his knowledge, the land at the

corner was not included in any reservation. He also

acted in an unofficial capacity.

Q. What did you do next?

A. As we understood from some unknown source
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that the reservation on the Alcan Highway extended

200 feet on either side, I, Anderson, went to see

Frank Nash of the Alaska Road Commission. He
told me absolutely that the reservation extended

300 feet on either side of the Alcan Highway.

Q. What did you do next ?

A. Prior to this time, we had sent a cat down

to clear off a strip for building purposes. We cleared

off a strip, but when it was learned that we had to

be 300 feet from the center line, I, Riley, went down

and measured with a steel tape. As a result, we had

to hire another cat to come down to do additional

clearing, as we then had to plan the building a little

further down the Richardson Highway. This clear-

ing cost us $500 all told.

Q. Then what did you do next ^

A. I, Riley, and my wife, then went to the

junction, and set up camp in one ARC unoccupied

cabin, with the permission of Frank Nash. I brought

a carpenter with me, and we started construction on

February 12, 1948. We are erecting a building 60

feet by 30 feet, outside measurement, of cedar log

siding on the outside, aluminum roofing, and celo-

tex and plywood interior. The siding costs $250.00

per thousand b.f., and we have invested, to date,

approximately $9,000. We have the electricity in, but

not the plumbing; the exterior is finished, but not

oiled, the windows are in, the building is roofed, and

we are ready to complete the interior. We contem-

plated opening for business in about the middle of
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April. We intended to put in a filling station, serve

meals, have a liquor license (we have licenses for

both store and bar) and planned in the future to

have accommodations for overnight guests.

Q. I noticed that you had posted a notice of

claiming a certain portion of land which include

your improvements. What further action did you

take in this matter?

A. I, Anderson, staked off five acres and filed

notice in the U. S. Commissioner's Office, Fairbanks,

of my claim on this land as a business site.

Q. What are the dimensions of your claim?

A. We went down the road about 600 feet, and

came back to the Alcan Reservation line, and then

back to the point of beginning, in a triangular

manner.

Q. (By Jorgenson) : At any time during your

inquiry and construction period, were you made

aware of the fact that you were in trespass on the

reservation ?

A. We were never aware of trespass until we

were advised by you people.

Q. (By Jorgenson) : What are your separate

businesses ?

A. Riley : The last business I had, which started

July 9, 1946, was a roadhouse, which I built in

Ruby. I sold it last June. Anderson: I operate

the Pioneer Bar for Gilbertson. Prior to that, I

was a partner with Fred Allison in the Richardson

Roadhouse.
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Q. (By Jorgenson) : I gathered from your con-

versation, that you made further trips to the Land

Office. Did you read Public Land Order 386, describ-

ing the reservation at the junction?

A. It was read to us on the first trip. When I,

Anderson, made further trips to the Land Office,

I referred to it.

Q. (By Weiler) : Was there ever a question

directed at the District Land Office, as to the status

of this specific piece of land lying within the tri-

angle created by the junction of the two highways ?

A. On our first trip, we asked about this piece

of land because we had our idea of putting our

business in there.

Q. What was the answer?

A. That is when we got out the Public Land

Order, and we knew that the reservation was not

square, and I, Riley, figured that it cut across the

point of this triangle, and it angled down the left

hand side of the Alaska Highway, going south. I

based my conclusions where the reservation was,

from the military tank farm which I anticipated,

could not be on anything but a military reservation.

Q. (By Weiler) : What do you mean by not

square ?

A. Apparently I had the dimensions of the

reservation wrong, but I took it to be that the

reservation layed crosswise to the road, as there

was not any map, blueprint or picture of the reser-

vation in the Land Office at that time. Across from
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mile post 1427, as I, Riley, remember, stand the

CAA towers. I assumed that these towers were

in the military reservation, and that the Land Office

reserve would then be on the opposite side of the

road. Anderson: That is what led us to the Army.

Q. (By Weiler) : If your first visit was the only

one which made reference to the specific triangle

at the junction of the highways, what was the pur-

pose of the subsequent visits'?

A. Anderson : In the triangle, we found a plain

stake, not quite four inches square. This stake is

lettered. I came to the Land Office to find out what

that stake meant.

Q. (By Weiler) : What were you told about

that stake?

A. Steger told me that he did not know what the

stake meant, but not to get inside of any stakes.

Weiler told me that he could not give any informa-

tion in regard to stakes unless he knew what the

markings were, in order to properly identify.

Q. Did you ever get any encouraging or positive

information from the District Land Office that

would lead you to believe the land was definitely

open to settlement? A. No.

Q. Did you receive encouragement from any

source regarding settling on this land?

A. From all of the military, and from Frank

Nash, we received encouragement to settle on this

land.
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Q. (By Jorgenson) : Did any one at Big Delta

ever discuss the reservation problem with you, or

tell you that you were on a reservation?

A. No.

Q. Do you have anything to add to this state-

ment?

A. Yes. We three feel that we have operated in

good faith, we exhausted all of our resources in

attempting to determine the legality of our claim,

and we know that we would not have invested time

and money in this enterprise if we had not known

in our own minds that we were proceeding in a

legal manner, conforming with all the rules and

regulations that were available to us at this time.

The people at the Repeator Station, the CAA, the

Road Commission, the army post, and all of the

people down there, have told us that they want

to see us start up. From the surrounding country,

we already have 25 reservations for opening night.

There are no tourist facilities at this location. The

only place down the Alaska Highway for service is

Tok Junction. The Canadians list Big Delta as hav-

ing accommodations for tourists, as well as gas and

oil. As it is, there are none. Tok Junction is over

100 miles away. We believe that it would be a big

asset to the Alaska Highway, and a help to the

tourists to have accommodations at Big Delta

Junction.

Q. Have you read these five pages of questions

and answers? A. Yes.

Q. Do you swear that the answers to these
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Grovernment's Exhibit Gr—(Continued)

questions are true to the best of your knowledge?

A. Yes.

Q. Do you sign each of these five pages of your

own free will? A. Yes.

/s/ LOUIS RILEY,

/s/ ARTHUR ANDERSON.

Subscribed and sworn to before me this 12th day

of March, 1948.

/s/ W. F. MEEK,
Field Examiner.

/s/ FRED J. WEILER,
Witness.

/s/ HAROLD T. JORGENSON,
Witness.

Received in evidence April 1, 1953.

Q. (By Mr. Boyko) : Mr. Meek, in the course

of your investigation, did you familiarize yourself

with all the files and records pertaining to the tres-

pass of these [48] defendants on the land described

in the complaint that are available to the Bureau ?

A. Yes, I did.

Q. Based upon that examination, and your own

personal knowledge, can you state whether or not

these defendants have made any attempt to date to
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have a lease or a patent issued to them under the

public land laws for this land?

A. No attempt has been made.

Q. Has any lease or patent been issued to them,

in fact? A. No.

Q. Do you know from your examination of the

records whether or not these defendants have filed

the notice of location required by the Act of April

10th, 1950? A. They have not.

Mr. Taylor: Just a moment. I am going to ob-

ject to the question and move the answer be stricken

because the Act of 1950, your Honor, would not be

applicable to this case, as the defendant had entered

upon the land prior to that time.

Mr. Boyko: If your Honor pleases, I have a

copy of the act somewhere here and the Act pro-

vides that any person claiming public land at the

date of its enactment is required to file a notice of

location either within ninety days from the date of

entry or the date of the statute, whichever is later.

Now, regardless of when they went on this land,

the statute requires them, within ninety days from

its enactment, to file this notice even though they

have been on there prior to the date of enactment

of the statute, and I [49] understand from Mr.

Meek's testimony that they have not complied with

that. I am going to attempt to find the statute. I

believe I gave a copy of this to Mr. McNealy. (Mr.

Boyko searched through papers.) Here it is. Did

you wish to see it first, Mr. Taylor ?
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(Mr. Boyko handed subject document to Mr.

Taylor, who read it. Mr. Taylor returned the

document to Mr. Boyko.)

Mr. Boyko: Does your Honor wish to see it?

The Court: Yes, please.

Mr. Boyko (Handing it to the Court) : The first

sheet is the statute and the second are the regula-

tions issued under it.

(The Court perused the document.)

The Court: You are renewing your offer?

Mr. Boyko: Well, I wasn't offering this in evi-

dence. If you Honor wishes, I will. It is a statute.

The Court: I think it is not evidence. We will

take judicial notice of it.

Mr. Boyko: Mr. Meek's testimony if Mr. Taylor

will check with me, was, I believe, that the de-

fendants did not comply with the terms of this

statute as far as these lands are concerned; is that

correct, Mr. Meek?

Mr. Meek: That's correct.

Q. (By Mr. Boyko) : Now, Mr. Meek, you also

testified, I believe—I withdraw that. Do you know

of your own personal knowledge and from an exami-

nation of the records referred to before, whether

or not these defendants were ever given an oppor-

tunity to acquire lands at or near the junction of

the highways legally under the public land law?

A. They were. [50]

Q. And did they at any time avail themselves of

that opportunity? A. No.
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The Court: When was such an offer made to

them?

The Witness: In writing by the Regional Ad-

ministrator, registered mail with return receipt re-

quested.

The Court : What was the date ?

The Witness : I am sorry. I am not aware of the

date. Mr. Boyko can supply you with the affidavits,

I think.

The Court: Very well.

Mr. Boyko: If your Honor please, the originals

of these letters would be in the hands of the de-

fendants. We have return receipts which were

signed by them or in their behalf, and the copies of

those letters, and if Mr. Taylor would be agreeable

to accept those I would be glad to have them in

evidence, if your Honor thinks it's material.

Mr. Taylor: I have no objection to copies if I

could take a look at them first.

(Mr. Boyko handed some papers to Mr.

Taylor.)

Mr. Boyko : Here. This is one addressed to Mr.

Gilbertson and the other one is addressed to Mr.

Anderson. Here are the registered receipts and

the return receipts.

Q. (By Mr. Boyko) : Now, do you know of

your own knowledge, Mr. Meek, whether, prior to

the time that this specific opportunity was given to

these defendants to acquire land in that neighbor-

hood, whether lands in that same area were offered
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to the public at large by regular publication pro-

cedure, and if [51] so, approximately when that

would have been ?

A. Yes, they were lands in the immediate

vicinity which were offered to the public, as I

remember, with wide publicity, not only from the

standpoint of the official notice being posted on the

bulletin board of the Land Office, but also newspaper

publicity, news stories.

Q. Did these defendants make any effort to

qualify for these lands? A. They did not.

Mr. Boyko: I offer at this point these letters,

identical copies of letters addressed to each of these

defendants, and the signed and returned receipts, in

evidence.

The Court : May I see one of those ?

Mr. Boyko : Yes, sir. They are both identical in

tenor.

Mr. Taylor: I am going to object to them, your

Honor.

The Court : Very well.

Mr. Boyko: I would like to formalize my offer

at this time, your Honor. I repeat my offer of these

letters.

Mr. Taylor: I'd like to see those.

(Mr. Boyko took them from the Court and

handed them to Mr, Taylor.)

(Mr. Taylor read subject letters.)

Mr. Taylor: If the Court please, I am going to

object to these exhibits upon the grounds that the
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receipt is not signed by either one of the defendants.

The receipt is signed by somebody by the name of

Kendall and he was the clerk of the Pioneer Hotel,

and at the time that these were addressed, Mr.

Gilbertson and Mr. Anderson had been very seri-

ously injured, and I don't think that the mere fact

of a signed receipt signed by a clerk of a hotel

would be any proof [52] of them receiving the

letters.

Mr. Boyko: If your Honor please, I won't press

the offer. I thought that Mr. Taylor might be will-

ing to agree to their acceptance into evidence.

The Court : You wish to withdraw it then %

Mr. Boyko : I will withdraw it.

The Court: Very well.

Mr. Boyko: I would hope that a future date, if

and when these defendants do appear, that they

might be asked to produce the originals, if indeed

they are in their possession.

Q. Mr. Meek, are you familiar with the regula-

tions and practice of the Government with respect

to disposition of improvements, permanent im-

provements erected on public lands in trespass ?

A. I am.

Q. And what are these regulations'?

Mr. Taylor : Just a moment. Your Honor, I am
going to object. The regulations speak for them-

selves.

Mr. Boyko : I will withdraw that, if your Honor

please.

Q. Mr. Meek, you testified before that your
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duties included appraisal and evaluation of public

lands for disposal. A. That's connect.

Q. Now, does that include an appraisal of the

rental value of properties leased by the Govern-

ment for business purposes'? A. It does.

Q. Will you state to the Court the criteria which

you apply in establishing a fair rental for business

property leased by the Government to the [53]

public? A. (Witness hesitated.)

Q. If you wish, I will show you a lease form to

refresh your recollection.

A. I know the formula. The formula for rental

of a commercial establishment is based on the gross

revenue of the establishment. The formula includes

a charge of one per cent for the first five thousand

dollars, one-half of one per cent for the next ten

thousand, or that amount between five and fifteen

thousand, and one-fourth of one per cent for all that

over fifteen thousand. This of course is on an an-

nual basis.

Q. And is it the standard practice of the Bureau

to uniformly make that type of charge on property

leased for business purposes'?

A. I have operated under that practice for over

ten years.

Q. Now, in the course of your investigation, did

you check data and information which would permit

you to make a statement concerning the volume of

the business carried on by these defendants on the

premises which you testified they erected on this

land?
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Mr. Taylor : Just answer yes or no.

A. I did.

Q. And based upon these data which you re-

ceived, what do you believe would be a fair rental

value of this property if it would be leased by the

Government ?

Mr. Taylor: We object, your Honor, to the

question upon the grounds that it is incompetent,

irrelevant and immaterial, has no bearing upon the

issues in the case and before the Court. As the

Government has alleged that the damage was five

hundred dollars, I think that they are bound by their

own allegation of damages. If they proved five

hundred dollars damages, why, [54] that's as much

as they can collect, your Honor.

Mr. Boyko : If your Honor please

Mr. Taylor: If they can't have a trespass and

then say there's a rental value on it.

Mr. Boyko : If your Honor please, in this action

the reasonable rental value of the property is re-

coverable by the plaintiff if judgment is granted.

First of all, it is encumbent upon us to prove even

the five hundred dollar damages which are alleged

in the complaint. Secondly, the complaint, as your

Honor knows, was filed in 1948, and, due to circum-

stances beyond the control of the plaintiff, this case

has not been heard until today, and of course, dam-

ages are accruing in the meantime, and if a de-

termination is made in favor of the plaintiff, I

believe that we would then be prepared to request
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an amendent of the damage clause to conform to

tlie evidence.

The Court: Do the answers deny that allegation

as to five hundred dollar damage ?

Mr. Boyko : I believe they do, your Honor. (Mr.

Boyko began examining papers at counsels' table.)

Yes, in paragraph two, your Honor, of the answer,

it is stated that this defendant denies specifically

that the plaintiff is entitled to the immediate pos-

session of the land, denies that he and George

Gilbertson since the 15th were holding the land, and

denies that the plaintiff has been damaged in the

sum of five hundred dollars or any other sum what-

soever.

The Court: Well, I think your pleadings limit

you, and of course you can show the five hundred

dollars because it is denied in that particular plead-

ing.

Mr. Boyko: If your Honor please, with the

Court's permission I will offer whatever showing I

can as to the actual damages and then, of course,

if your [55] Honor wishes to limit us in the re-

covery, of course that is entirely up to the Court,

but I feel that we should show what the actual figure

is, and then make an offer of an amendment.

The Court : Our procedure is that you are bound

by your pleadings, and then if you want to put in

evidence that is contrary, you have to amend ahead

of time, and then conform your evidence to the

pleadings.

Mr. Boyko: All right. Thank you, your Honor.
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Q. Mr. Meek, based upon your estimate, or

rather, your determination, of the rental value of

this property during the period

The Court: You mean what someone would pay

the United States for the use of the property"?

Mr. Boyko : Yes, your Honor, and I believe Mr.

Meek testified that there is a standard rate which

applies to all such property which is uniformly

charged.

The Court: It is a little ambiguous, as I see it.

If you will make it clearer who the lessor is to

be

Mr. Boykb : Surely.

Q. Mr. Meek, based upon the standard that you

have testified to, what is the amount of fair and

lawful rental which the United States would be

entitled to receive under its practice and procedure

for the rental of this property which is the subject

of this controversy ?

Mr. Taylor: Just a moment, Mr. Meek. I am
going to object to the question upon the grounds

that it calls for a conclusion of the witness. The

question is not broad enough. I think it should be

limited to a business that is built along an un-

inhabited highway. The cost of building and the

cost of [56] construction, and also taking into con-

sideration the improvements of the land

Mr. Boyko : If your Honor please, Mr. Meek has

already testified that the formula applies uniformly,

regardless of the amount of improvements, and is

based upon a percentage of the gross receipts, and.
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moreover, as far as calling for a conclusion, I am
offering Mr. Meek as an expert on the question and

he is entitled to make conclusions if he is qualified.

The Court : Objection overruled.

Q. What is your determination of the annual

fair rental value of this property?

A. I estimated that the over-all rental from the

time the Triangle Lodge was open for business

Mr. Taylor: Just a moment, your Honor, I am
going to object to that estimate. He says that the

method is based upon taking into consideration the

gross revenues, and I think that if they are going

to proceed along this line, that the gross revenues

during the year Mr. Anderson and Mr. Gilbertson

occupied this land, that is the criteria by which he

should establish the rental value of it, and I also

believe, your Honor, that the fact that this place

was put out in a wilderness along the highway

where there was nobody living at the time should

also be taken into consideration. I think that the

value, your Honor, would be as to what the rental

would be for like land in the locality in which the

Triangle Lodge is located, what they would rent

some other land there for, two and a half an acre,

or a dollar an acre. I know the Territory rents

land along the highway for twenty dollars for forty

acres closer to Fairbanks; I don't think that could

be taken as a criteria; I think—I don't think you

could base it on the amount of business unless [57]

they show what the amount of business is.

The Court: Objection overruled.
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Mr. Taylor : Can we have a recess, your Honor ?

The Court : Let him answer first.

A. I estimate that the Government is entitled

to a little over sixteen hundred dollars for the entire

period from the time they commenced operations to

date.

Mr. Boyko: Does your Honor wish to recess

now?

The Court: Yes. We will take a recess until

twelve minutes after three.

(Court then recessed at 3 :02 p.m., and at 3 :12

p.m. of the same day, court reconvened, with

all parties concerned in the trial herein again

present in the courtroom. Mr. Meek again took

the stand as a witness.)

Mr. Boyko: I believe, your Honor, I have no

further questions of this witness at this time.

The Court : Very well.

Cross-Examination

By Mr. Taylor

:

Q. Mr. Meek, I believe that in response to ques-

tions put to you by counsel for the plaintiff, you

stated that you made an examination of the area,

the junction of the Richardson Highway and the

Alaska Highway, on March 10th, 1948"?

A. That's correct.

Q. Now, at the time that you made your inspec-

tion of that particular area, did you have with you

a map which showed the area described in With-
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drawal Order Number 386? A. I did. [58]

Q. An official map?
A. Yes. I had two official maps.

Q. Were those the maps that were introduced in

evidence in this case?

A. No, sir. Those are plats made later. I did

not have those.

Q. Isn't it a fact, Mr. Meek, that there was no

public survey of the lands in the area in which the

Triangle Lodge is located?

A. There were no surveys by the Bureau of

Land Management. There were other public sur-

veys, yes, but not by the Bureau of Land Manage-

ment. This was a geological survey by the Bureau

of Public Roads.

Q. Do you know whether or not at that time the

exterior boundaries of the land described in Execu-

tive Order Number 386 had been established?

A. Will you repeat

Q. I said, at the time that you went on there, do

you knoAv whether or not the corners in the bound-

aries of the land described in Executive Order

Number 386 had been established?

A. The monument on which the Buffalo Center

reserve was established. That was Milepost 1427.

Q. And how far is that from the Triangle

Lodge ?

A. A little over one and a half miles southeast

down the Alaska Highway.

Q. And then what means did you take to estab-

lish whether or not the Triangle Lodge was within
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the area described in Executive Order Number 386 ?

A. By reading the public land order which de-

scribed the reservation, which permitted me to start

at a known point, Milepost 1427, and follow it out.

Q. How did you do that % How did you follow it '?

A. I followed down—if I remember correctly,

it's from this particular [59] milepost, eighty chains

south; thence—I don't remember the number of

chains west—to the Delta River; thence approxi-

mately four miles up the Delta River on the right

limit; thence easterly a distance I don't remember,

I'd have to look up the public land order to recall

that ; thence south to the point of beginning.

Q. And did you run a line—Did you have an

instrument to run a line and chain it?

A. I had a compass and a steel tape, yes, sir.

Q. And had the boundaries been marked when

they were laid out?

A. They had not been marked. The boundaries

had not been marked.

Q. So you laid that out, and by a compass and a

steel tape

A. I don't wish to mislead you. I did this on

the ground. I staii;ed at Milepost 1427 and laid it

out south, and laid it out west to the river by

walking, then as far back as opposite the location

of the Triangle Lodge at Buffalo Center, which

was approximately one-half—less than one-half

—

the distance of the reservation as it lies in a north

and south direction. You see, there are about eight

square miles in that, or a little over, and I had laid
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it out sufficiently to satisfy myself that the Triangle

Lodge was located approximately in the center of

this reservation.

Q. How far south of the Triangle Lodge would

be the southerly boundary of the reservation ?

A. Approximately a mile and a quarter.

Q. And about how far north would the northerly

boundary be? A. A little over two miles. [60]

Q. And how far would the westerly boundary be ?

A. A little over a quarter of a mile.

Mr. Boyko: That's the river, is it not?

The Witness: The westerly boundary is the

river, yes.

Q. And your easterly boundary would be how

far from the Triangle Lodge ?

A. Over a mile and a half.

Q. Now, at the time that you ascertained that the

Triangle Lodge was within the area described in

Executive Order Number 386, did you at the same

time ascertain that the buildings that you had

noticed on the property were in the right-of-way

area ? A. I did. A portion.

Q. A portion of the buildings?

A. That's correct.

Q. Did you testify that there was one small

building that was off the right-of-way ?

A. No, I didn't testify that.

Q. I believe that was Mr. Toland's testimony,

then? A. That's correct.

Q. And was that same small building located

there when you made your investigation?
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A. No, it was not. There was only one building

at the time of my investigation and that is the main

building known as the Triangle Lodge. I might add

that I measured with a steel tape from the center-

line of the Alaska Highway, and that I found one

corner of the building approximately seven feet in-

side the highway reserve of six hundred feet, which

is three [61] hundred feet from the centerline. In

other words, I measured approximately two hun-

dred and thirty-nine feet to the closer corner of

the building, the main Lodge building.

Q. So I take it then, Mr. Meek, from your an-

swer, that there were seven feet of this land de-

scribed in the plaintiff's complaint which was

occupied by the defendants?

A. That is not right. Approximately seven feet

of the main building was in the Alaska Highway

reserve, and the remainder of the building was

w^esterly from the Alaska. Highway reserve, ap-

proaching the Richardson Highway, which at that

time was only sixty-six feet in width.

Q. And when did they make it a hundred and

fifty feet?

A. Public Land Order 601. I have the date

right here.

O. When was that promulgated ?

A. August 10, 1949.

Q. That was after Mr. Anderson went on the

land? A. That's correct, yes.

Q. So, prior to that he would be on the public

domain ?
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A. He would be in the Buffalo Center reserve

included in Public Land Order 386 which encom-

passed the Alaska Highway, and reserved the Rich-

ardson Highway as well.

Q. Then in August of 1949 the main building was

in the Richardson Highway right-of-way?

A. In August of 1949 after the Public Land

Order 601 took effect, it was primarily in the Rich-

ardson Highway reserve, that was Public Land

Order 601.

Q. Who asked jurisdiction of the highway, Mr.

Meek?

A. The Alaska Road Commission. [62]

Q. So then, shortly after this case was filed, and

before trial by action of the plaintiff, the main

building then was placed in the Richardson High-

way right-of-way?

A. Mr. Taylor, I am not aware of the dates the

action was filed, but I am aware of the trespass as

it occurred at the time of the investigation, which

put it in the Buffalo Center reserve completely, the

Buffalo Center reserve encompassing not only the

Alaska Highway reserve, in other words, a reserve

on a reserve, but also over near to the Richardson

Highway, which was not at that time a three-

hundred foot reserve.

Q. But in '49 you did make it a three-hundred

foot reserve, did you not?

A. It was made by the Government a three-

hundred foot reserve; that's correct, so another re-

serve was put upon a reserve.
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Q. So then, at all times since 1949, this build-

ing—these buildings have been in the highway right-

of-way, both the Richardson and the Alaska

right-of-way ?

A. They have been in the Alaska, the Richard-

son, and the Buffalo Center reserve, all three.

Q. But so far as occupying this land in question

here, Mr. Meek, which the Government has sought

to recover, or eject these people from, were all these

buildings in this particular area?

A. They were all in that particular area. All the

buildings were in the Buffalo Center reserve, with

the boundaries quite a ways distant.

Q. Have you seen the description in the com-

plaint, Mr. Meek*? A. I have, yes, sir.

Q. And you know that it is where the Richard-

son Highway comes to the junction [63] with the

Alaska Highway? It comes to a point, a triangle,

does it not ? A. It does, yes.

Q. And that on the map which is introduced in

evidence here, one of these buildings lies in the

Richardson Highway right-of-way, does it not, ac-

cording to your own evidence?

A. I have to refer to it. I'd be glad to look at

it. I have to refer to it.

Q. How about this blow-up here. This would be

it. (Mr. Taylor handed it to the witness.)

A. The present reserve for the Richardson High-

way.

Q. And this other dotted line to the right then,

would be ? A. The Alaska Highway reserve.



vs. United States of America 107

(Testimony of W. F. Meek.)

Q. And then, calling your attention to the large

building which is outlined on Plaintiff's Exhibit A,

it lies then in the Richardson Highway right-of-

way?

A. It's included in that right-of-way as it exists

now.

Q. And then on the building that is located to

the right of that is located on the right-of-way of

the Alaska Highway, is it not?

A. Yes. The Alaska Highway reserve.

Q. And then the building which lies, I believe,

south of the main building, is also in the Richardson

Highway reserve?

A. The present Richardson Highway reserve, not

the past.

Q. So that will now lie in an area that is under

the jurisdiction of the Alaska Road Commission?

A. The Alaska Road Commission has jurisdic-

tion over its right-of-ways.

Q. Mr. Meek, did you ever examine the record in

the office of the United States [64] Commissioner at

Fairbanks, Alaska? A. I did.

Q. And would you state whether or not as a

result of that search or examination, that you found

that a location notice had been filed by Mr. Ander-

son? A. I did, yes.

Q. And do you remember the date of the filing of

that location?

A. I'm sorry. I don't remember it.

Q. Well, I will just ask you to take a look at

that for the purpose of refreshing your memory
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and state approximately if that is approximately

the date.

A. I believe that is correct, Mr. Taylor. January

21st, 1948.

Q. And then I believe you stated you went

through the Triangle Lodge about March the 10th

of the same year, 1948 ? A. Correct.

Q. Now, when you went there, did you ascertain

the boundary lines of the Richardson Highway,

measure off how far they were from the highway ?

A. Yes, I did.

Q. And how far were they at that time?

A. We 'd have to refer to my file.

Q. Approximately, to the best of your knowl-

edge?

A. It isn't introduced in evidence yet

Mr. Boyko: I will get it for you. You wanted

the report?

The Witness: Yes. (Mr. Boyko handed docu-

ment to witness.) A hundred and ten feet from

the centerline of the Richardson Highway.

Q. And did you measure it to find out how far

you were from the center line [65] of the Alaska

Highway ?

A. Yes. Two hundred and ninety-three feet.

Q. Now, you know the regulations, I believe,

from your own testimony, to secure lands to make

application to the Land Office to secure a tract

such as that? A. That's correct.

Q. Well, what was the method formerly pur-
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sued for a person going upon the public domain to

secure a piece of property?

A. I don't want to be confused there—Are you

referring to the regulation as it now stands on

location notice in the Land Office ?

Q. Prior to that present regulation.

A. Your question again, please.

Q. Do you know what was the method by which

a person expressed his intention to locate upon lands

in the public domain?

A. The common method was to file in the Com-

missioner's Office such as was done there.

Q. That's something that Mr. Anderson did. I'd

like to have this marked for identification. (It was

marked by the Clerk.)

The Clerk: Defendants' Identification A.

Q. Now, if you will look at that, Mr. Meek, and

state what that identification. Defendant's Identifi-

cation A, is.

A. That's a location notice filed by Arthur

Anderson in the Commissioner's Office.

Q. And you saw the original and the file in the

office? A. I did, yes. [66]

Mr. Taylor: I would like to introduce that in

evidence, your Honor, as a copy of the original, if

there are no objections from Mr. McNealy or Mr.

Boyko.

(Mr. Taylor handed the document to Messrs.

McNealy and Boyko.)

Mr. Boyko: We have no objection, your Honor.
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The Court : It may be admitted.

(The document was stamped by the Clerk.)

The Clerk: Defendant's Exhibit Number 1.

DEFENDANT'S EXHIBIT No. 1

106,904

Notice of Staking and Use of 5 Acre Headquarters

and Business Site With Description Thereof

I, Arthur Anderson, Being of Legal age, and a

Veteran of World Wars One and Two, Has staked

and does occupy the following Described public

land for the purpose of a Headquarters and Busi-

ness location persuant to Statuary Authority;

4.9 Acres Located within the Fourth Judicial

Division South of the Junction of the Alcan and

Richardson Highways in the Territory of Alaska,

Described by metes and Bounds as follows

;

Stake Number 1 on the south side of the junction

point of the Alcan and Richardson Highways, Run-

ning south along the rightaway line of the Richard-

son Highway for 650' to Stake Number 2, thence

675' East to Stake Number 3 on the west rightaway

line of the Alcan Highw^ay, thence along said right-

away line on the Southwest side of said Alcan

Highway to the Point of beginning. Stake Number
One. Containing 4.9 Acres more or less.

Improvements are erected on Said sight and are

the property of the undersigned who is occupying

said property as a headquarters and Business Loca-

tion.
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Given under my hand and seal this 13th day of

January 1948.

/s/ ARTHUR ANDERSON.

Witnesses

:

LOUIS RILEY,

DON GILBERTSON.

Filed for Record: January 21, 1948, at 15 min.

Past 4 P.M.

EVERETT E. SMITH,
Recorder,

By MARIE D. GORMAN,
Deputy.

Received in evidence April 1, 1953.

Mr. Taylor: We will waive reading this at the

present time, your Honor.

(Mr. Taylor handed the document to the

Court.)

Q. Now, Mr. Meek, would you state, to the best

of your knowledge, if the land described in that

location notice which is Defendant's Exhibit A is

approximately the same land that is described in

Plaintiff's Exhibit

The Witness : May I read the document ?

(The Clerk took the document from the Court

and handed it to the witness.)



112 Arthur Anderson, et al.,

(Testimony of W. F. Meek.)

Mr. Boyko: I think, j^our Honor, we could

probably save time by admitting that it is substan-

tially the same. I don't think it is material.

The Court : Not only that, it is part of the plead-

ings.

The Witness: It appears approximately the

same.

Q. Now, Mr. Meek, in regard to a notice that

you served upon, I believe it was Mr. Riley, and

that is marked Government's Exhibit D, I see it

states in there that the demand was made for pay-

ment of the trespass. What amount did you demand,

Mr. Meek? A. Twenty dollars.

Q. That was after the buildings were up?

A. No, sir. They were not completed. [67]

Q. They were not completed?

A. They were not in business, not running.

Q. Did you write this letter? A. Yes, sir.

Q. Where were you when you wrote the letter?

A. In the Pioneer Hotel.

Q. And was that mailed to

A. No, that was in person.

Q. Oh, you handed it to them in person?

A. Yes.

Q. Now, you testified to certain conversations

with Mr. Anderson which you assumed had a par-

ticular meaning. That was in regard to his being a

trespasser. Now, you said he purported to mean

such and such a thing. Now, could you state in the

language of the defendant Anderson, to the best of

your ability, what was said by Mr. Anderson that
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caused you to assume that he meant certain things ?

Mr. Boyko : I am not sure, if your Honor please,

that I understand that question.

The Witness: I don't either.

The Court: Objection sustained.

Q. Well, I will call your attention to some testi-

mony that you said that Mr. Anderson told you that

he was in trespass and that he was a trespasser

and that he was not going to move, or how would

you assimie that he intended that?

A. I think I understand you better now. I

charged Mr. Anderson, Mr. Gilbertson, [68] and Mr.

Riley at that time with trespass. All three declared

that they felt they were not in trespass because they

were not in the Buffalo Center reserve. They felt

it was located at some different place.

Q. So then they were there under a mistake of

fact, were they not?

A. That is your conclusion. I don't know why

they were on there. I felt they were on there in

trespass because it appeared so apparent to me. It

was so evident where the Buffalo Center reserve was

located. I felt it was quite apparent to the entire

public, although they insisted they were not in tres-

pass.

Q. Did the army ever have a reserve there?

A. Not to my knowledge. The army reserve is

southerly. There is an army reserve southerly from

this particular reserve, but not at that location.

Q. Is that where some oil tanks are ?

A. No, sir.
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Q. Are they on the public domain ?

A. They are on the Buffalo Center reserve.

Q. Were they in trespass?

A. It is difficult to charge another government

agency with trespass, Mr. Taylor.

Q. Now, we have here Plaintiff's Exhibit G.

Could you state where and under what circum-

stances Plaintiff's Exhibit G was extracted from the

defendants ?

A. That 's a statement that was taken by my own

typewriting in the Land Office in the Federal Build-

ing here at Fairbanks.

Q. When?
A. On the 12th day of March, 1948. [69]

Q. And who was present at the time?

A. Mr. Anderson, Mr. Riley, Mr. Wieler, and

our former Chief of the Division of Land Manage-

ment, Jorgenson. Mr. Spieger I believe, was also

present at that time.

Q. Would you explain why one paragraph was

obliterated ?

A. I imagine I got off the track there and was

getting the wrong information from them, but as I

was putting it down in a wrongful manner I crossed

it out and backed up and started again on the fol-

lowing page. As I say, I was doing the typewriting

on this thing and asking the questions, and attempt-

ing to put down verbatim the replies, the responses,

and you will note there that each page was signed

by Mr. Anderson and Mr. Riley, after they had

read them, in order that we might be correct. It
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may have been that the part scratched out was taken

out of the machine and read by them; I am not

certain.

Q. Would you assume from the answers that Mr.

Anderson and Mr. Gilbertson gave you that they

had made a considerable search to find the boundary

line ? A. Mr. Gilbertson was not in on this.

Q. I mean Mr. Riley.

A. They had made a considerable search, but it

appeared to me that they had made the bulk of this

search in the wrong direction. They had not made

sufficient search, or had not satisfied themselves

thoroughly at the Land Office, but they had gone to

the military and the Road Commission and the

A.C.S., and other places which have no bearing on

public land matters when one goes to seek public

land. [70]

Q. But they did state that they came to the

Land Office 1 A. That's correct.

Q. By reason of the tanks being on the triangle,

they also went to the Army to ascertain where the

boundary was, didn't they?

A. Yes, I went with them to the military myself.

Q. And then they also went to the Road Com-

mission and Mr. Nash told them that they had to

get a little farther off the road "?

A. That's correct. Nash confirmed that with me.

Q. And Mr. Nash, I believe, was the superin-

tendent of the Alaska Road Commission at that

time ? A. At that time he was.

Q. And then pursuant to his investigation tliey
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did move back and clear off the land a little farther

back, did they not?

A. Pursuant to his investigation, which was only

as to the land under his jurisdiction, the Alaska

Road Commission, he claimed to me that he took

no responsibility for their settlement at any location

other than on the road rights-of-ways, and by the

same token, the military stated the same thing.

Q. But now these buildings are located on the

land that Mr. Nash had supervision of, the right-

of-way of the Alaska Road Commission and the

Richardson Highway and the Alaska Highway

A. And the Buffalo Center reserve, all three.

Q. Well, then do you mean, Mr. Meek, that when

this Executive Order 386 went into effect, it with-

drew the highways from public use?

A. Not from public use but from public settle-

ment. [71]

Q. But the one that withdrew or enlarged the

width of the Richardson Highway was promulgated

after Mr. Anderson went on there ?

A. That wasn't necessarily for the Richardson

Highway alone; that was Public Land Order 601,

which extended and included the Richardson High-

way.

Q. Now, you also testified that a letter had been

mailed to Mr. Anderson and Mr. Gilbertson regard-

ing an opportunity to acquire some lands in the

Buffalo Center area? A. That's correct.

Q. Did you know, Mr. Meek, at that time that
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the men had been very seriously injured in an air-

plane wreck ?

Mr. Boyko: I think I will object to that, your

Honor. I don't think it has anything to do with

the issues.

The Court: Objection sustained.

Q. Do you know whether Mr. Anderson or Mr.

Gilbertson received those letters addressed to them

at the Pioneer Hotel ? A. I did not.

Q. Mr. Meek, did you ascertain from either Mr.

Anderson or Mr. Gilbertson the income that had

been derived from the land that they occupied?

A. I did not.

Q. So the figure of sixteen hundred dollars that

you quoted is merely an opinion? A. It is.

Mr. Taylor: That's all.

Redirect Examination

By Mr. Boyko: [72]

Q. Mr. Meek, with the permission of His Honor,

I think we ought to clear up this business that Mr.

Taylor doesn't know about, the withdrawals.

Mr. Taylor: I know about the withdrawals. I

don't think there is any necessity for repetition

along that line.

(The Court handed Government's Exhibits

A and B to Mr. Boyko upon his request for

them.)

Q. Now, Mr. Meek, before I refer you to that, I

want you to read the description of the land as it
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appears in the complaint. Read it to yourself and

compare it with Government's Exhibit B, the

Buffalo Center reserve, and tell me whether that

land as described was, at the time of the complaint

in 1949, within the boundaries of the reserve as

shown on the plat.

Mr. Taylor: I object to the question, your

Honor. It is just repetitious. It has been gone into

before.

The Court: It certainly was, with the witness

before, but I am not sure Mr. Meek went into it so

thoroughly.

Mr. Boyko: I believe, your Honor, Mr. Taylor,

at least it appeared to me, sought to develop the

fact that the land is now under the jurisdiction of

the Road Commission, and apparently there is some

implication there is some acquiesence by the Road

Commission. I'd like to clarify that.

The Court: Objection overruled.

(Mr. Meek examined the exhibit.)

A. The land described in the complaint is well

within the boundaries of the Buffalo Center reserve.

Q. Does the Buffalo Center reserve as it is shown

on this plat and as it was established by Public Land

Order 386, does it still exist in full force [73] and

effect today? A. It does.

Q. And did it so exist at all times since the filing

of the complaint % A. It did.

Q. Now, you referred to Public Land Order 601

which widened the right-of-way of the Richardson
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Highway. Did that Public Land Order 601 in any

form or shape supersede or abrogate the Buffalo

Center reserve withdrawal ?

A. No. It was junior to the Buffalo Center re-

serve.

Q. So, regardless of the location of the width of

the highway as it was established subsequent to the

entry on these lands by the defendants, they were

at all times, and still are, within the Buffalo Center

reserve; is that correct? A. Yes.

Mr. Taylor: Just a moment. I want to object to

the question as being leading and suggestive, and

it calls for a legal conclusion.

The Court: Pie already made his answer before

without objection. Of course, it is in there twice;

I presume you want to strike one of them out?

Mr. Taylor: I'd like to strike both of them out.

The Court: Designate exactly what you want to

strike.

Mr. Taylor: I move to strike it, your Honor.

The Court : Well, what—Tell us

Mr. Taylor: The answer that he gave to the

question just propouinded to him by counsel.

The Court: Very well. I will strike it.

Q. Mr. Meek, who has jurisdiction over the

Buffalo Center reserve created [74] by Public Land

Order 386, the lands in the

Mr. Taylor : We object. It calls for a conclusion.

The regulation itself or the order is the best evi-

dence.

Mr. Boyko: If your Honor please, Mr. Taylor
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asked in cross-examination as to whether or not

these lands are under the jurisdiction of the Road

Commission, and I believe I should be permitted

to show that they are under the jurisdiction of the

Bureau of Land Management.

The Court: All right. Objection overruled.

A. The Buffalo Center reserve is under the juris-

diction of the Bureau of Land Management.

Q. Now, then, Mr. Taylor on cross-examination

showed you defendant's exhibit which is a copy of

the location notice filed in the United States Com-

missioner's Office, and I ask you whether that is

the location which the Bureau of Land—the type of

location notice which the Bureau of Land Manage-

ment requires for the purpose of protecting the

title under the public land law.

A. It is only required in cases of a homestead.

In this particular instance, not being a homestead

or a commercial establishment, it is not required and

has no force and effect.

Q. Is it the identical type of location which is

required under the Act of 1950 by our regulations'?

Mr. Taylor: We object to the question, your

Honor.

Mr. Boyko : I will withdraw it, your Honor.

Q. To your personal knowledge, and based upon

your experience with the Bureau, are these notices

which are filed with the Commissioner ever trans-

mitted to the Land Office? [75]

A. They are not.

Q. Now, Mr. Taylor questioned you on cross-
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examination as to the method of acquiring public

land. Will you please state for the record, which

office does one apply to if one wishes to acquire

public land'?

A. The Land Office in the district in which the

land is located.

Q. Did these defendants ever make such an

application for these lands ? A. They did not.

Q. Now, Mr. Taylor also asked you on cross-

examination as to whether or not it wasn't true

that these defendants had made inquiries of the

Army and other agencies, and also the Land Office.

Now, from your observations and statements made

to you by the defendants and the records you ex-

amined, were these defendants ever told that this

land was available for claim by them?

Mr. Taylor: Just a moment, Mr. Meek. I am
going to object to the question. The question is too in-

definite. If he knows—if anybody ever told him

Mr. Boyko: I asked what the Land Office, the

personnel of the Land Office, told him, whether they

told him that this land was available for filing.

A. I inquired of Land Office personnel whether

or not any

Mr. Taylor : Don 't say what they said now.

Mr. Boyko : Now, Mr. Taylor, you asked him as

to what the Army said and what the Road Commis-

sion said and, if your Honor please, Mr. Taylor

also referred to their having gone to the Land Office,

and having opened that up on cross-examination
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The Court: What is your objection? [76]

Mr. Taylor: I was questioning him, as I recall,

from the exhibit which was supposed to be a

statement made by Mr. Anderson and if that state-

ment didn't contain certain things. I didn't want

him to testify as to hearsay.

Mr. Boyko: I will withdraw the question, your

Honor.

Q. Mr. Meek, would you please read this question

and answer, which appears on page four of the

statement signed by Messrs. Riley and Anderson as

it refers to their inquiries from the Land Office.

The Court : You mean read it to himself '^

Mr. Boyko: No, I would like to have it read to

the Court to clear up that point.

A. This question was directed to Anderson and

Riley:

"Q. Did you ever get any encouraging or posi-

tive information from the District Land Office that

would lead you to believe that the land was defi-

nitely open to settlement?" and the answer to that

was ''No."

Mr. Boyko: I have no further questions.

Recross-Examination

By Mr. Taylor:

Q. Mr. Meek, isn't it a fact that before the

promulgation of Bulletin 601, it was a customary

procedure for a person going on the unsurveyed

public domain was to file a notice in the nearest
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Commissioner's Office in which the land was lo-

cated ?

A. It was common practice but had no bearing

on the Land Office records, unless it was a home-

stead in which it was required.

Q. Isn't it a fact that the law provided you to

record your location notice in the nearest Commis-

sioner's Office? [77]

A. I think the law provides ample opportunity to

record lots of things in the Commissioner's Office.

Q. I mean, locations of unsurveyed public do-

main. Does the law require them to do it ?

A. The law does not require them to do it insofar

as the public land land law was concerned.

Q. I mean, prior to the time that the law was

changed.

A. No. The law did not require that the location

notice be filed in the Commissioner's Office. That

is not required.

Q. You are sure about that?

A. I am sure about that. It is my own interpre-

tation of the regulations, Mr. Taylor. It is required

by the homestead

Q. No, not in the regulations. I mean in the land

laws of Alaska passed by Congress.

A. United States Congress?

Q. Yes. That a person going on the unsurveyed

public domain filed their location notice for a tract

of land in the nearest recording office.

A. Mr. Taylor, there is a requirement for home-
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steads, yes, but not for other tj^pes of locations, to

my knowledge,

Mr. Taylor: That's all.

The Court: We will take a ten-minute recess.

(At 3:55 p.m. the court recessed, and at 4:05

of the same day, April 1, 1953, court recon-

vened, with all parties to the trial of the cause

herein again present in the courtroom.)

The Court: Are counsel ready to proceed?

(Both counsel replied "Yes.") [78]

Mr. Boyko : I will call Mr. Riley.

MR. LOUIS RILEY
Fairbanks, Alaska, was called as a witness by the

Government, was duly sworn by the Clerk, and

testified as follows:

Direct Examination

By Mr. Boyko

:

Q. Will you state your full name"?

A. Louis Riley, Northward Bar.

Q. Mr. Riley, are you the Louis Riley who was

referred to in the preceding testimony as being one

of the persons associated with the defendants in

their venture at Triangle Lodge?

Mr. Taylor: We object to the question upon the

grounds that he was not named in the complaint as

being associated with Mr. Anderson and Mr. Gil-

bertson.
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The Court: Objection overruled.

A. Yes.

Q. Now, will you tell his Honor the position

or connection you had with Triangle Lodge and the

dates of your association?

A. I was a partner in the Triangle Lodge with

Art Anderson and George Gilbertson.

Q. And is that partnership still in existence ?

A. No. I sold out to Art Anderson and George

Gilbertson in '49. I don't know the dates.

Q. Will you please tell us the amount of money

you received for the—for your share of the part-

nership ?

Mr. Taylor: I object, your Honor, upon the

grounds that it doesn't go to prove any of the issues

of the case; it is irrelevant, incompetent, and im-

material. [79]

The Court: I overrule the objection.

Q. What was the amount that you received, to

the best of your recollection?

A. Let's see. What did I get? Very little.

The Court: Now, wait. Are you talking about

a purchase price that he received or an amount

that

Mr. Boyko: We are talking about the amount

he received for his share in the partnership which

owned the Triangle Lodge. He sold out to the

defendants.

The Court: I still don't know. Are you talking

about the sales price, or what the partnership took

in, the net profit.
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Mr. Boyko: No, your Honor. At this point I

am talking about what he received from the defend-

ants for his share of the business when he got out

of the partnership.

The Court: Very well. I will sustain the objec-

tion of Mr. Taylor.

Q. Mr. Riley, in addition to being a partner dur-

ing the period you stated, were you also connected

with the actual operation of the business %

A. I operated the business for approximately

nine months to a year.

Q. Would you speak up just a little bit. What
did the business consist of during that period?

Mr. Taylor: Your Honor, I am going to object.

I think it's been testified to here as to what it was,

and it seems likely it is repetitious. It is immaterial,

irrelevant and incompetent, and I don't think it

goes to prove one allegation of the complaint, your

Honor.

Mr. Boyko : If your Honor please, I believe Mr.

Taylor objected at the time that the witness who

was testifying didn't have first-hand [80] informa-

tion. Now, there is one of the people who actually

operated this business. I thought I would concede

to Mr. Taylor's objection and giYQ

The Court: I think there is an assumption that

the partnership engaged in a partnership business.

Mr. Boyko : What I was trying to develop, your

Honor, was the nature of the business.

The Court : Very well.
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A. It was a cafe and a bar, a liquor store and a

gas station.

Q. Now, Mr. Riley, pursuant to the subpoena

which was issued to you, did you bring with you the

business records of that enterprise for the period

that you were connected with it 1

A. I have no records. They were destroyed in

the Pioneer Hotel fire.

Q. Now then, do you have a recollection as to

the total gross receipts during the nine months or

year that you were connected with the business"?

Mr. Taylor: We object, your Honor, upon the

grounds that is incompetent, irrelevant and im-

material.

The Court: Objection overruled.

Mr. Taylor: The records would be the best

evidence.

Mr. Boyko: He has just testified, your Honor,

that they have been destroyed.

The Court: Yes. Go ahead, Mr. Riley.

A. To the best of my recollection, in the first

nine months that I operated it, and then I sold out, it

grossed approximately fifty-eight thousand dollars.

Q. Fifty-eight thousand dollars during the first

nine months of operation? [81] A. Yes.

Q. During that period of time, were all the

buildings up as they are today? A. No.

Q. And have additional forms of services been

added since then?

A. I don't know. I haven't been to the Big

Delta Triangle Lodge in over eighteen months.
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Q. Did you have a garage and filling station at

the time you were there?

A. Only a gas pump.

Q. And did you have overnight accommodations %

A. No overnight accommodations.

Q. And was the liquor store in operation then ?

A. Yes.

Q. Now, is there any other source that you know

of that might have some information concerning

the earnings of the business during that time which

could verify your statement?

A. I think Holtrop, Barney Holtrop, and who-

ever his partner was.

Q. And were they furnished information for in-

come tax purposes'?

A. They figured my income taxes.

Mr. Boyko : You may take the witness.

Cross-Examination

By Mr. Taylor:

Q. You say fifty-eight thousand was the gross

while you were there, Mr. Riley ?

A. Approximately, yes.

Q. Do you know, to the best of your recollection,

what the expenses were to operate the business dur-

ing that same time? [82]

A. I have no idea.

Mr. Taylor. That's all.

GEORGE N. NORTON
Big Delta, Alaska, was called as a witness for the

prosecution, was duly sworn, and testified as follows

:
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Direct Examination

By Mr. McNealy

:

Q. Will you state your full name, please?

A. George N. Norton. N-o-r-t-o-n.

Q. Where do you live, Mr. Norton?

A. I live at Big Delta.

Q. What business are you in there ?

A. I own the Buffalo Lodge and lease the Tri-

angle Lodge.

Q. How long have you been renting or leasing

the Triangle Lodge?

A. Since November of '52.

Q. And you have been leasing it from George

Gilbertson and Art Anderson ; is that correct ?

A. Yes, sir.

Q. Could you tell us approximately what your

gross income has been for the period of November

up until the present time?

Mr. Taylor: Just a moment, Mr. Norton. We
are going to object to the question as being in-

competent, irrelevant and immaterial, and because

Mr. Norton's gross receipts during that time would

be no criterion as to the management under some

other defendant.

Mr. McNealy: I believe, your Honor, it would

give us some idea on which to base the proof of this

five hundred dollars damages. [83]

The Court: I overrule the objection.
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A. I took a sort of rough estimate, including the

month of March that just passed, and it is in the

neighborhood of sixteen thousand dollars during

these winter months.

Q. And from your past experience in business,

of course it increases during the summer months ?

A. Yes, sir.

Q. Would you have any objection to stating the

amount of rent that you were paying to Gilbertson

and

A. I brought a copy of the lease. It isn't signed

but I brought a copy of the lease.

Q. Can you refer to that copy and tell us

A. If the Court pleases, I can.

Q. If you will, please.

Mr. Taylor: Your Honor, I am going to object

to any testimony as to the amount he claimed for

the lease. That doesn't pretend to show any of the

earnings of the business.

The Court: The objection will be overruled.

(Witness examined papers.)

A. During the months of May, June, July,

August, September and October, which I believe is

six months, I pay seven hundred and fifty dollars a

month lease, and during the winter months I don't

pay.

Q. And during these winter months, then, are

you required to make any permanent improvement

or anything of that nature toward the upkeep of

the building as part of your lease ? [84]

A. I have made extensive improvements on it

already.
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Q. That is part of your agreement with the

parties'? Or isn't it?

A. It wasn't contained in the lease, but it was

only to my benefit and was agreed upon between the

lessors and myself.

Q. Now, Mr. Norton, do you own the Buffalo

Lodge ? That is right in the same vicinity, is it not ?

A. Yes, sir.

Q. And do you own the land that that is situ-

ated on? A. Yes.

Q. You say you do own it?

A. I have a patent, yes, a Government patent.

Q. Have you ever had occasion at any time to

lease that land from the Bureau of Land Manage-

ment? That is, prior to obtaining the patent?

A. While I was proving on the ground, yes.

Q. And do you remember what the basis as

set up was for the payment of rent for the ground

to the Bureau?

Mr. Taylor: Just a moment. We are going to

object to that, your Honor, as being incompetent,

irrelevant and immaterial, since on what basis Mr.

Norton would pay would be no basis upon which to

establish damages for a trespasser.

The Court: Objection overruled.

Q. Will you answer the question ?

A. I leased the three-hundred-foot frontage in

front of my place for twenty dollars a year from

the Government, and during the time of proving up,

I had to pay the Government—it was the percent-

age; it was named by Mr. Meek, but I don't recall
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it. It is a fourth of one per cent up to fifteen [85]

thousand, or, I mean, one per cent up to five thou-

sand, I believe, and then a half of one per cent up

to fifteen thousand, and a fourth of one per cent

above fifteen thousand, on the gross proceeds. I had

to pay that while I was proving up on the ground

before I acquired title.

Q. Then, when Mr. Meek testified here that that

was the usual procedure of the Land Office, that is

the same procedure that they had in use with you,

and it was on land in that same vicinity?

A. Yes, sir.

Q. You say you paid seven hundred and fifty

dollars a month for six months of the year, and the

rest of the year nothing, so actually you paid for

the whole year

A. I believe it was forty-five hundred a year, or

something like that.

Q. Which, divided by twelve, make three hun-

dred and seventy-five dollars a month?

A. I believe that's right.

Mr. McNealy : That 's all.

Mr. Taylor: That's all.

Mr. McNealy: If the Court please, the Govern-

ment rests its case at this time, with the reservation

that if a hearing would be set for a later date,

we might wish by that time to offer some additional

evidence, but I am ready to rest now.

The Court: Do you have any further evidence,

Mr. Taylor?

Mr. Taylor : No, your Honor. Not at this time. I
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believe it was stipulated by opposing counsel and

myself that we would hear the Government's side

of the case. I have no objection to further testimony

at the resumption of the trial [86] at a later date.

The Court: You want to set this for trial at a

definite time?

Mr. McNealy : I believe it should be, your Honor.

The Court: How much time do you think we'd

better have?

Mr. Taylor : Oh, thirty days at least.

Mr. McNealy: I believe thirty days at the most,

your Honor.

The Court (After conferring with the Clerk as

to time available) : All right. We will set it for the

6th of April then, at ten o'clock. And if anybody

wants any continuance they have to make a showing

under oath. Court is adjourned until tomorrow

morning at 10:00.

(The court then adjourned at 4:30 p.m., April

1st, 1953.) [87]

Be It Remembered, that upon the 7th day of

May, 1953, the trial of cause No. 6188 was resumed,

plaintiff and defendants represented by counsel, the

Honorable Harry E. Pratt, District Judge, pre-

siding.

Clerk of Court: Court is reconvened.

The Court: Are counsel ready to proceed with

this case. United States of America vs. Anderson

and Gilbertson?

Mr. Taylor: Ready, your Honor.
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Mr. McNealy: Ready, your Honor.

Mr. Taylor : Do you have any further testimony ^:

Mr. McNealy: No.

Mr. Taylor : If the Court please,, I would like to

call Mr. Art Anderson.

ARTHUR ANDERSON
a witness called by the defendants, was duly sworn

and testified as follows:

Direct Examination

By Mr. Taylor

:

Q. Will you state your name, please?

A. Arthur Anderson.

Q. And where do you reside, Mr. Anderson?

A. Over by Aurora Addition across the river.

Q. That is near Fairbanks, Alaska?

A. About a mile and a half out.

Q. How long have you resided in Alaska? [89]

A. Thirty-three years.

Q. Where has that residence been?

A. Fairbanks, most of the time.

Q. Will you state whether or not you have

served in the military service of the United States

during World War I or World War II?

A. Both of them, I and II both.

Q. The first World War and the second World

War? A. Yes.

Q. Mr. Anderson, I am going to hand you De-

fendant's Exhibit 1 and ask you to take a look at

that and state whether or not you filed that location
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notice in the office of the United States Commis-

sioner? A. Yes, I did.

Q. Now, according to this copy of your location

notice that was filed for record on the 21st day of

January, 1948, who filed that, Mr. Anderson?

A. In the recording office ?

Q. Yes, sir. A. I couldn't say.

Q. I mean did you take it there?

A. I took it down.

Q. Oh, you took it down and filed it, then. Now,

Mr. Anderson, prior to your filing of that location

notice, what did you do to ascertain whether or

not that land was open for [90] settlement?

A. I went to the Land Office and

Q. Who did you see there?

A. Mr. Weiler. He said to be sure there are no

stakes and if there are any stakes, stake outside the

stakes. I asked him if he knew w^here the stakes

were there and he said no. I went out and I didn't

see any stakes.

Then I went to Mr. Nash, Superintendent of the

Road Commission. He said, "Be sure to be 300

feet off the Alcan Highway," but we had already

sent one cat out there and it was too close, so we had

to send another cat out to get it 300 feet.

Q. At the time that you talked with Mr. Weiler,

what particular piece of land were you inquiring

about, Mr. Anderson?

A. In between the triangle and where our house

is located there.

Q. You mean the intersection of the Alcan and
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the Richardson Highways? A. That is right.

Q. What, if anything, did you say to Mr. Weiler

about the use that you were going to put this

land to?

A. We told him we were going to build a road-

house.

Q. Where did that conversation take place?

A. In the Land Office.

Q. Would you state approximately the date or

something [91] near the date?

A. No, I couldn't say the day. It was before

we recorded it.

Q. What, if anything, did you do in regard to

the land before you recorded it?

A. I went to the colonel in charge of the Base

at Big Delta and wanted to know where their lines

were at. He said he didn't know, so we got the en-

gineering major and he said he didn't know.

Q. Do you know what his name was?

A. I can't remember the major's name. The

Colonel's name was Generous, Colonel Generous. We
were directed to Ladd Field. We went to Ladd

Field. They didn't know, so we went to Anchorage.

Q. Who did you see at Ladd Field?

A. Jackson. He was in the legal department.

Q. What did he tell you?

A. He said he would take it up with Anchorage

and it took about two weeks or a little longer than

that before we got it back, and he said he looked

at all the Government agencies and it didn't belong

to any of them and he told us where their lines

were at, and he said ''Sit right down."
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Q. Then, following those conversations or

searches, what did you do?

A. We went out and took the cats out and

cleaned off [92] the ground and went to work,

started building.

Q. Was that after you filed your location notice,

Mr. Anderson?

A. Yes, right after I filed it.

Q. What did you erect on the land, or adjacent

to the land? A. What did we put on it?

Q. Yes.

A. We put a roadhouse on it, got a bar, liquor

store, and a restaurant.

Q. And how many buildings did you put up?

A. We put one building up at that time.

Q. How big a building was it ?

A. I think it is 30 by 70.

Q. What type of construction was it?

A. It is frame, out of cedar siding on the sides,

wooden building, aluminum roof, well put up.

Q. How much was expended in putting up that

building, Mr. Anderson?

A. I couldn't say exactly what we did spend. We
spent quite a lot of money on it and kept on

spending on it.

Q. And what?

A. And kept on spending on it.

Q. When did you get the first building erected,

Mr. Anderson? [93]
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A. In the spring of '49. We opened up in the

spring of '49.

Q. Now, following your location of that par-

ticular piece of land, did you ever receive or talk

with any representatives of the Land Office, Bu-

reau of Land Management?

A. Did we have any conversation with them?

Q. Yes.

A. Yes, there were two men came up here and

said we were on their ground, so we explained to

them what we had done and we didn't know whose

ground it was. They said, "We wdll go to Ladd

Field," so we went to Ladd Field and the man
was there and we explained the same situation to

him. They came back and made the report and said,

''Our report will not hurt you any. As far as we

can see, you have done everything in the world to

find out who the ground belonged to."

Q. Do you know the names of those men?

A. No, I don't. It must be on there. There is

an affidavit made up.

Q. About what time, or what year was that that

they came to your place? A. 1949.

Q. After you had built the building?

A. I think the building was just completed.

Q. Would you know their names if you heard

them, Mr. Anderson? [94]

A. I don't believe so. I don't believe I would

know them.

Q. You mentioned that the names were in an

affidavit?
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A. I think an affidavit was made in the Land

Office after we came back from Ladd Field.

Q. Who was that affidavit by^ You?
A. No, by the Land Office.

Q. Prior to that, was any communication re-

ceived by you from the Land Office? A. No.

Q. Regarding trespass on the land?

A. No, they were the first men that came up.

Q. And did you ever see their affidavit, Mr.

Anderson? A. That they made out?

Q. Yes.

A. Yes, we spent about four hours in the Land

Office when we came back from Ladd Field, the

day we came back.

Q. And what did they inform you?

A. I can't remember what it was now. Weiler

was asking the questions and they were there—we

were all there.

Q. Did you receive a copy of that affidavit, Mr.

Anderson? A. No, I didn't.

Q. And then following that conversation taking

those affidavits, what did you do ? [95]

A. We didn't do nothing. We were working.

The building was built.

Q. When did you first ascertain that the Gov-

ernment claimed that land?

A. That was the first time.

Q. That was the first time?

A. When the gentlemen came up from Anchor-

age.

Q. If I mention the name Mr. Meek, would
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that A. No, I wouldn't know.

Q. Who was with you, Mr. Anderson, at the

time that you went to Ladd Field with these Land

Office men? A. Mr. Riley.

Q. I hand you Plaintiff's Exhibit G and ask jon

to look that over and state whether or not they were

the affidavits that were taken at the time.

(The witness perused the affidavits.)

Q. Is that the one that was prepared in the

office *? A. I think that is the one.

The Court: Who made that out?

The Witness : I beg your pardon ?

The Court: What was the name of the person

making the affidavit?

The Witness: Weiler—wasn't it Weiler that

made the affidavit?

Mr. Taylor : No, this is your affidavit, yours [96]

and Riley's.

The Witness : He took it in the Land Office, that

is right.

Q. (By Mr. Taylor) : Is it possible you might

have been mistaken as to the date?

A. I could have been.

Q. This shows March, 1948, instead of March,

1949. A. Yes, I see that.

Q. Are you acquainted with Frank Nash?

A. Yes.

Q. What position, if any, did he hold with the

Government ?

A. He was superintendent of the Alaska Road

Commission, Fairbanks, Circle, and this end.
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Q. Did you have any consultation with him ?

A. I did.

Q. Regarding the rights-of-way ? A. I did.

Q. And when did you talk to Mr. Nash?

A. Before we ever started building, he said, "Be
sure you are 300 feet off"

Mr. Boyko: I object.

A. (Continuing) : off the

P

Mr. Boyko: Just a moment. Your Honor, I

think he should [97] not testify what Mr. Nash told

him. Mr. Nash can testify to that.

The Court : He hasn't even been asked a question

yet about it. He just told who Mr. Nash was.

Mr. Boyko: Pardon, your Honor, he was volun-

teering a remark there. I wanted to stop him.

Q. (By Mr. Taylor) : Did you have any con-

versation with Mr. Nash regarding the boundaries

of this land? A. Yes, I did.

Q. And what, if anything, did Mr. Nash advise

you as to the boundaries?

Mr. Boyko: Objection.

A. He said

The Court: Objection overruled.

A. He said—shall I go ahead?

Mr. Taylor: Go ahead.

A. He said to be sure I am 300 feet off the Al-

can Highway and 100 feet off the Richardson, and

he said, "You are all right as far as we are con-

cerned," and he said, "People have been getting

gas here, we have a mess hall, we put in a gas pump
and it would relieve them from giving gas away

with meals." In fact, we boarded a lot of their
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fellows there before the mess hall opened up and

he said it was very, very good. [98]

Q. (By Mr. Taylor) : After your conversation

with Mr. Nash, did you find that you were within

the area that he had told you to get into?

A. The second time we went out we were in

the area. The first time we were wrong. When we

went out the second time we corrected it.

Q. What did you do when you corrected it?

A. I took a steel tape out and measured it off

from the highway, both ends.

Q. And then after you got your buildings up, I

believe you mentioned something about boarding

the Road Commission crew? A. Yes, we did.

Q. How long did you do that?

A. Every spring before the roads opened up, be-

fore they opened up their mess hall out there,

they had a crew out there and we would board

them there in the roadhouse.

Q. Now, after you appeared with Mr. Riley in

the Land Office and executed that affidavit, were

you given any notice that you were trespassing upon

that land ?

A. No, I don't think so. I don't remember any.

* Q. You don't remember any?

A. No, just the two gentlemen came up from

Anchorage.

Q. When did you first know that the Govern-

ment claimed that land and that they alleged that

you had no right on there ? [99]
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A. When these two men came from Anchorage

they drove over the trail.

Q. The ones that took your affidavit?

A. That is right.

Q. And did they tell you at that time that you

had no right on the land? A. That is right.

Q. Is that the time that you went to Ladd Field

and these other places? A. Yes, sir.

Q. And then to the Land Office in Fairbanks ?

A, Yes, sir.

Q. After taking your affidavit, yours and Mr.

Riley's, what did they say?

A. I beg your pardon?

Q. After they took your affidavit, what, if any-

thing, did they say?

A. Well, they made the statement that their re-

port that they would bring in wouldn't do us any

harm, that they saw we did everything we could

to find out who owned the ground and they left.

Q. Following that, what did you do, Mr. An-

derson ?

A. I didn't do anything—just operated the road-

house.

Q. Continued building, did you?

A. I beg your pardon? [100]

Q. Did you continue building?

A. No, we were built.

Q. You were built at that time, then?

A. Yes.

Q. Did you later add any more buildings to the

premises ?

A. Yes, we put on a power house after a while,
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put a light plant in there, and there is one wanigan

out there now and there is another one that belongs

to—I don't know who the other one belongs to. It

belongs to someone else.

Q. Was a summons later served on you, Mr.

Anderson, regarding this land?

A. Yes, sir; there was. There was a summons

from Anchorage that I was trespassing.

Q. Is Mr. Riley connected with you in the opera-

tion of that business there, Mr. Anderson?

A. He was at that time.

Q. And is he now? A. No.

Q. And what did he do with his interest in the

business ?

A. He sold out to Gilbertson and myself.

Q. That is George Gilbertson, your co-defend-

ant ? A. Yes.

Q. Do you know when that sale was made, Mr.

Anderson ?

A. I believe it was in the spring of 1949.

Q. What type of a discharge do you have from

the United [101] States Army, Mr. Anderson?

A. Honorable discharge, both of them.

Q. Two honorable discharges from the Army?
A. Yes.

Q. And under your application for this land,

were you locating it as a veteran of World War II ?

A. Yes.

Q. Have you any records, Mr. Anderson, indi-

cating the amount of money that you and Mr. Gil-

bertson have spent?

A. I think most of the records burned up in the
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hotel, but I don't know just exactly what we did

spend. We spent quite a lot of it there.

Q. Who did the work out there in building, Mr.

Anderson ?

A. We had different parties, lots of different

ones.

Q. You employed labor? A. Yes.

Q. Did you do any of the work yourself, Mr.

Anderson? A. No—I put the well down.

Q. You put the well down?

A. Yes. That was after that. I put the plumb-

ing in.

Q. And then all during the time that you were

doing that, the Government stood by and let you go

ahead with those improvements up until the time

that they filed this action; is that right? [102]

A. Yes.

Q. Are some of those improvements out there

or all permanent improvements attached to the land,

Mr. Anderson?

A. Oh, yes. The water comes from the power

house seven feet underground. The sewers are about

the same.

Q. What power house is that, Mr. Anderson?

A. That is where the light plant is. It is one

we built after.

Q. What type of sewage disposal did yon put in?

A. We put in four or five of them, cesspools.

Q. Cesspools? A. Twenty feet deep.

Q. And laid sewer lines to those cesspools, did

you, Mr. Anderson? A. Oh, yes.
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Q. Mr. Anderson, would you state whether or

not you had all these improvements upon the ground

at the time that the Government notified you that

you were in trespass?

A. Yes, they notified us not very long ago we

were in trespass.

Q. When they started this suit?

A. Yes, after they started the suit.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy:

Q. I believe your testimony was that Prank

Nash was [103] employed or was a member of the

Road Commission?

A. Yes, he was superintendent for the Alaska

Road Commission?

Q. And to your knowledge he never had any-

thing to do with the Land Office?

A. I beg your pardon?

Q. I say: to your knowledge, he had nothing to

do with the Land Office?

A. No, as far as I know.

Q. Now, I believe you stated that after what

you termed an affidavit was made, Mr. Anderson,

that one of these two men said the report they made

wouldn't do you any harm; is that right?

A. That is right.

Q. And those two men that you referred to were

from Anchorage?

A. They were from Anchorage, yes.
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Q. In regard to the building there, that is, the

original building, the lodge itself, that was actually

open in the spring of 1948, wasn't it, rather than

1949? A. I think that is right.

Q. Who was the manager and kept it in opera-

tion during A. Mr. Eiley.

Q. I believe you testified that to the best of

your knowledge the reports of the cost of the build-

ing were—what [104] you had spent on the building

had been lost in the fire over in the hotel; is that

correct ? A. Yes.

Q. That would also apply to income? Would
those reports be along? A. What was that?

Q. Would the reports of what you took in from

the lodge also have been destroyed in the fire?

A. I guess all the records were destroyed down

here in the Pioneer Hotel. They were in a cabin

up there that burned.

Q. Now, Mr. Anderson, I hand you Govern-

ment's Exhibit D and ask you to examine that. Is

that your signature appearing at the bottom?

A. Yes, that is right.

Q. Then, actually it was on March 12 of 1948

that you received the first notice that you were

trespassing ?

A. Evidently that was the first one.

Q. Referring to page four of the Government's

Exhibit G, I will ask you if you remember this

question was asked you: "Did you receive en-

couragement from any source regarding settling on

this land," and that your answer was that you re-

ceived "from all military and Frank Nash we re-
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ceived encouragement to settle on the land"; is that

right? A. That is correct. [105]

Q. At that time, Mr. Anderson, did you receive

any encouragement from Mr. Weiler or Mr. Steger

or anyone connected with the Land Office?

A. No encouragement, no.

Q. Do you recollect the reference being made

to Public Land Order 386 during this conversation ?

Would you have any memory of that, referring to

this special land order being a withdrawal order?

A. No, I wouldn't.

Q. Just one more question. You filed, or testi-

fied you filed a location notice in the Commissioner's

Office after you had staked out this property?

A. Yes.

Q. Did you ever later make any filing or appli-

cation to the Land Office for this particular land?

A. I don't believe so.

Mr. McNealy: I have nothing further on it.

Mr. Taylor: No further questions.

(Witness excused.)

Mr. Taylor: May I have a short recess, your

Honor ?

The Court: Yes, five-minute recess.

Clerk of Court: Court is recessed for five

minutes.

(A five-minute recess was taken.)

Clerk of Court: Court is reconvened.

The Court : Are counsel ready to proceed ? [106]

Mr. Taylor: Yes, your Honor.

I would like to call Mr. Gilbertson.
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a witness called by the defendants, was duly sworn

and testified as follows

:

Direct Examination

By Mr. Taylor:

Q Will you state your name, please?

A. George Gilbertson.

Q. And where do you reside, Mr. Gilbertson?

A. At the present time at Slaterville.

Q. That is adjacent to the town of Fairbanks'?

A. That is correct.

Q. How long have you lived in Fairbanks or in

the vicinity thereof?

A. Fairbanks proper since 1934.

Q. How long have you resided in Alaska ?

A. Since 1924.

Q. And you are one of the defendants in the case

of United States of America vs. Arthur Anderson

and George Gilbertson? A. That is right.

Q. Now, Mr. Anderson, are you interested in

the premises located near the intersection of the

Richardson Highway and the Alaska [107] High-

way? A. Yes, I am.

Q. How long have you been in that business,

Mr. Gilbertson?

A. Well, we opened up in 1948. I believe it was

the first day of May, 1948.

Q. And how did you acquire your interest in

that business?

A. Well, a little financing, I guess we would

call it.
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Q. Did you purchase any other person's in-

terest in it? A. Yes, later on.

Q. And who was that person?

A. Mr. Riley's.

Q. Now, Mr. Gilbertson, were you acquainted

with Mr. Riley at the time that he made an investi-

gation of the land in question as to whether or not

it was open for location?

A. Well, we all inquired into that, yes. It was

open for location.

Q. What investigation did you make to ascer-

tain whether or not it was open for location, Mr.

Gilbertson ?

A. Well, I went to Frank Nash, the Road Com-

mission, and Lieutenant Jackson out here with the

legal department at Ladd Field.

Q. What were you informed by Mr. Nash?

A. Be sure and stay 300 feet from the Alcan

Highway, and I believe it was 65 feet from the

Richardson Highway. [108]

Q. Wliat, if anything, were you informed by

Lieutenant Jackson?

A. He investigated through the Anchorage office,

through the Army Engineers, and through the de-

partment or Bureau of Land Management, also the

Road Commission, and he told us out there to ''go

ahead and homestead if you want to." That is lay-

ing it wide open.

Q. Would you just state whether or not you

made any investigation at the Land Office yourself,

Mr. Gilbertson?
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A. I was up here I imagine about twice.

Q. Who did you talk to at the Land Office?

A. I believe I talked to both Mr. Steger and

Mr, Weiler.

Q. What was that conversation about?

A. About this piece of property out there.

Q. What was the context of the conversation that

you had with Mr. Weiler ?

A. They had no maps of this locality out there

at all.

Q. At that time that you had a talk with Mr.

Weiler, did you make any inquiry as to whether or

not that particular piece of land was open for lo-

cation ?

A. They didn't know themselves up here, so we

went through the Army Engineers at Big Delta

again.

Q. Then, upon receiving assurance that this land

was open, what did you and Mr. Anderson do ? [109]

A. Mr. Anderson filed on it, then.

Q. After filing upon it, what did you do, Mr.

Gilbertson? A. Well, we started to build.

Q. How was the building financed, Mr. Gilbert-

son?

A. I guess I had most of the money in it. An-

derson and I bought this knocked-down building. A
fellow had it on a truck. That was the start, a small

portion of it, and I did most of the financing of it

from there on out.

Q. How many buildings did you eventually

build ?
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A. We have three down there now.

Q. What are the sizes of those buildings, Mr.

Gilbertson ?

A. The large building I believe is 30 by 70, with

a little addition on it on the side for bathrooms and

a storeroom.

Q. Any other buildings'?

A. There is a power house for the well and a

Diesel plant.

Q. What businesses did you carry on down

there ?

A. We had gas and oil and repaired tires, meals,

had a liquor store. Mostly our plans were the gas

and oil and the tire repairing.

Q. Did you have lodging for transient business *?

A. There is enough there for about four or five

now.

Q. What were your intentions of enlarging the

place? [110]

A. We were going to put cabins down there,

make a regular motel out of it.

Q. What prevented you from doing that?

A. The Bureau of Land Management served us

notice that we were trespassing, so we couldn't

go any further.

Q. Now, Mr. Gilbertson, I hand you Plaintiff's

Exhibit D and ask you to state if you ever received

a copy of that notice personally.

A. Yes, we received one.

Q. Who served it on you, Mr. Gilbertson?

A. It was down at the Pioneer Hotel. A man
served it on me.
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Q. Did you know wlio he was at the time?

A. No, he was a Bureau of Land Management

man.

Q. Did he show you any credentials that he was

from the Bureau of Land Management?

A. That I couldn't say.

Q. Now, what other improvements did you make

out there, Mr. Gilbertson ?

A. Well, we had a place for people to get their

gas and oil, a place for them to eat, where there was

no place provided for that down there nowhere.

Q. What did you do in regard to water supply?

A. We had to put our own well in.

Q. How deep a well do you have, Mr. Gilbert-

son? [Ill] A. I believe it is 121 feet.

Q. And at whose instigation was that well

put in?

A. The Health Department. We had to have

water there through the Big Delta Army Post out

there. They said, "You fellows better get some

facilities here so we have water here or we will

have to take you off limits."

Q. Is your place there modern now in regard

to toilet and bath facilities? A. Yes, it is.

Q. Now, Mr. Gilbertson, will you state whether

or not you have paid taxes upon your ground and

buildings at Big Delta?

A. Yes, we have been paying the property tax

and last year there was a check of $246.24, I believe,

issued. It was in March.

Q. And who was that paid to, Mr. Gilbertson?
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A. The property tax, I guess that goes to the

Territory.

Q. To the Territory. Mr. Gilbertson, at the

time that you put your place in out there, was there

any other facility similar to yours available for

transients passing over the highway *?

A. There was no gasoline down there at all. That

is why Mr. Nash of the Road Commission here was

very interested in us starting up down there. It

saved his crews a lot of [112] troubles.

Q. Did you follow Mr. Nash's suggestion as to

where to put your building'? A. Yes, we did.

Q. Did you ever make any affidavits to the Land

Department regarding your ownership of the land

and the buildings'?

A. Yes, I believe we did. I am quite sure we

did. We made several of those.

Q. Now, Mr. Gilbertson, do you have your rec-

ords as to the amount of money that you had put

into the improvement of the premises at the Tri-

angle Lodge?

A. Our records, most of them went up in the

fire, but I believe altogether down there our record

prior to the time up until say a year ago last July

2nd, I think we had 31,000 in it—costs.

Q. They were actually expenditures of cash for

improvements? A. That is right.

Q. Do you have a record of the business that you

did down there, Mr. Gilbertson?

A. I have some of them. They are up here at

Mr. Holtrop's office.
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Q. Did you take any part in the staking of the

land, Mr. Gilbertson?

A. I really didn't. [113]

Q. I believe I questioned you about whether or

not you went to the Land Office to inquire about

this land?

A. Yes, I believe I was up there at least twice.

Q. And I believe you stated they had no in-

formation—they could give you no information?

A. They had no maps in that locality at all.

Q. Were you in the armed service of the United

States during the first World War or the second

World War? A. No, I wasn't.

Q. Now, how long have you been paying Terri-

torial taxes on that property, Mr. Gilbertson?

A. I am quite sure we paid it each year since it

has been in effect.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy:

Q. Were those taxes ever paid under protest,

Mr. Gilbertson?

A. That I couldn't tell you. I believe not,

though.

Q. At either of the times that you called at the

Land Office in regard to this property, did they ad-

vise you of a Public Land Order No. 386 which with-

drew the Big Delta area?

A. Well, that was brought out after we were

served our notice, yes.
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Q. But not prior to [114]

A. I believe not prior to that.

Q. And then I believe you stated that Lieutenant

Jackson said to go ahead and build, and the con-

versation with Nash, at that time you knew that

they had no connection with the Bureau of Land
Management, did you nof?

A. Who? Mr. Nash?

Q. Nash and Lieutenant Jackson.

A. They were the only ones that had any road

maps out that way.

Q. But they were not employed by the Bureau

of Land Management?

A. Well, that I don't know.

Q. Are there any permanent improvements on

this land with the exception of the well? Is there

any permanent improvement placed on this land

at Triangle there?

A. Well, we stripped off and graveled it—I don't

know—made a cesspool.

Q. Was there any building done after this notice

of trespass was served that you spoke of? Was
there any building done on the premises after

March 12, 1948?

A. I believe there was a wanigan moved in

there. I have forgotten now who it belonged to.

There has always been two or three trailer houses

sitting around there.

Q. Was the well dug in March of 1948 ?

A. No, that was dug later. I don't know just
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the dates [115] on it. I couldn't recall exactly the

dates.

Q. Also the main lodge building, do you remem-

ber if that was completed on March 12th'?

A. Yes, that was completed.

Q. Do you have any independent recollection

as to the—outside of the records in Mr. Holtrop's

office, as to what your income was on the property

any of these years % A. You mean from

Q, From the Lodge—Triangle Lodge.

A. The last two years I couldn't say, or the last

year and a half, anyway. I have been out of cir-

culation.

Q. Would these records in the accountant's office

reflect the income from 1948 on, or do you know,

Mr. Gilbertson'?

A. I believe we could get them.

Mr. McNealy: No further questions, your

Honor.

Mr. Taylor: I would like to ask just a couple

questions, your Honor, on direct examination.

The Court : Very well.

Direct Examination

(Continued)

By Mr. Taylor:

Q. Mr. Gilbertson, you were served with a sum-

mons and copy of a complaint in this case"?

A. From the Bureau of Land Management?

Q. By the United States Attorney"?

A. Yes, we were.

Q. I would like to have you read that descrip-
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tion, Mr. [116] Gilbertson, to refresh your memory.

Just the description of that land, Mr. Gilbertson,

would you read that? A. Yes, I have.

Q. Now I hand you Plaintiff's Exhibit A and

call your attention to the enlargement of the tri-

angle section which shows the intersection of the

Alcan and the Richardson Highways and the lo-

cation of the buildings erected by you, and ask you

to state if your buildings, from reading that de-

scription and an inspection of the plat which is in

evidence here, whether or not those buildings are

on the land described in the complaint.

Mr. Boyko : If the Court please, we will have to

object because Mr. Taylor hasn't laid a foundation

to show that this plat shows the boundary lines as

they existed at the time of the filing of the com-

plaint, which would be necessary to tie those two

together.

Mr. Taylor: Your Honor, they have introduced

that themselves as the land which they want.

Mr. Boyko : If your Honor recalls, we explained

at the time that since the filing of the complaint the

widths of the highway right-of-way have been ex-

tended and are now as represented on this plat, but

of course the complaint had to describe the land

as it existed at the time of its filing and not as the

road boundary was moved a couple of years later,

so I don't think it has any bearing [11^7]

The Court: Objection overruled.

Do you remember what the question is by this

time, Mr. Gilbertson?
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The Witness: No, I really don't know all of it.

The Court: Would you like to have it read?

The Witness: Yes, I would like to have it re-

asked.

The Court: Read it, please.

(The reporter read the last question, as

heretofore recorded.)

A. Apparently the buildings are not, according

to the map, outside of there is a wanigan there that

is on skids that looks like it is just on the verge

of the line. Also the power house, the large build-

ing, is in the clear according to this.

Q. (By Mr. Taylor) : The wanigan, is that a

movable building?

A. That is a movable building.

Q. Calling your attention to just a small build-

ing back in the intersection, what is that building?

A. It is an old out-house.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy

:

Q. I believe you testified you didn't take any

part in staking this, Mr. Gilbertson? [118]

A. Well, I had this much: we sent a cat that I

had, my son drove it down, and I believe the Road

Commission then gave us some more advice, and we

had already brought this cat back to town and we

had to send another cat down there, so we had the
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Beaver Mining Company go down and bulldoze.

They do custom work here.

Q. The purpose was to get your location into the

triangle at least at the time so that you wouldn't be

encroaching on either the Richardson or Alcan*?

A. We didn't want to encroach on anyone there.

That is why we wanted it legal.

Q. And your legal description of the property

then brought it outside of the highway, as you un-

derstood ?

A. The only one we had any words with on it

was Colonel Generous down there. He said, "Watch
out for those oil tanks." There are oil tanks, there

was a tank field there. He said, "Don't put your

building too close to it in case of fire." He was the

Army Engineer.

Q. Did you testify the oil tanks were marked

out on one of those maps ?

A. I believe only two of them showed up, but I

think you will find there were more of them down

there.

Q. They were to the back of your building?

A. Yes, to the back.

Mr. McNealy: That is all. [119]

Redirect Examination

By Mr. Taylor:

Q. Did the Army have that ground at that time,

to your knowledge?

A. No, they didn't at that time. At least, that is

what they told us.
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Mr. Taylor: That is all, Mr. Gilbertson.

(Witness excused.)

Mr. Taylor: The defendant rests.

Mr. McNealy: Recall Mr. Weiler.

FRED WEILER
a witness previously called by the plaintiff and

sworn, was recalled by the plaintiff in rebuttal and

testified further as follows:

Clerk of Court: You have been sworn.

Direct Examination

By Mr. Boyko:

Q. Mr. Weiler, you heard the testimony of the

defendants, Mr. Anderson and Mr. Gilbertson, that

just went on before? A. Yes, sir.

Q. Do you recollect any conversations that you

had with either one of them prior to March, 1948, in

the Land Office? A. Yes, sir.

Q. At that time, what was it that they wanted

of the Land Office, if anything? [120]

A. Information in regard to the availability of

land in the vicinity of the junction of the two

highways.

Q. Did they also inquire specifically as to the

triangle as it then existed between the Richardson

and the Alaska Highways? A. No, sir.

Q. What was the nature of their inquiry, on

what land did they want to find out the stakes of

such land—on what locality?
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A. As I stated before, the lands in the vicinity

of the junction of the two roads.

Q. Do I understand you correctly, then, that they

did not at that time specifically ask for or seek to

apply for the triangle ? A. That is correct.

Q. Did you at that time, and I am still referring

to the period prior to March, 1948, discuss with

Anderson and Gilbertson or bring up the subject of

the Public Land Order which was in effect in the

area known as Buffalo Center % A. Yes, sir.

Q. What did you tell them %

A. They were furnished a copy of the Public

Land Order which described the boundaries of the

"withdrawal which existed there at that time.

Q. Did the Land Office at that time have any

plats or [121] maps or other visual aids covering

that area?

A. We had no plats as such, or, that is, our

official plats of survey, but we did have available

several maps of the area, geographical survey topo-

graphic maps, and I believe another map that we

used at that time was furnished to us by the Army
Enginers which showed the rough location of the

road.

Q. Did you show any of these maps to Grilbert-

son and Anderson? A. Yes, we did.

Q. And did you in any way indicate to them on

those maps the boundaries of the withdrawal you

have just referred to?

A. Yes, I had myself traced it out, as closely as

I could, the boundaries of the withdrawal surround-
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ing the junction of the highway, and copies of those

maps along with a copy of the Public Land Order

giving an exact description of the boundaries was

made available to them.

Q. Mr. Weiler, did you or anyone else in your

presence in the Land Office ever tell Messrs. Gilbert-

son and Anderson or Mr. Riley that the triangle at

the junction of the two highways was open for

acquisition by the public?

A. Absolutely not. The whole discussion in the

Land Office centered around the location of the

boundaries so that they would be certain to locate

beyond them. That is down the [122] Alaska or

Richardson Highway beyond the triangle.

Q. The defendants testified, at least Mr. Gilbert-

son testified, that you told him that 3^ou did not

know at that time whether or not that land was

open. Do you agree with that?

A. No. That land had been withdrawn, as we

testified earlier, for a period of close to ten years. I

don't remember the exact date, the date of the orig-

inal land order which withdrew the 40-mile strip

then or the subsequent one which narrowed the strip

from 40 miles to 10 miles in width.

Q. Do I understand you correctly, then, that at

the time Gilbertson and Anderson inquired about

this general area that the triangle itself had been

withdrawn from acquisition for a number of years'?

A. That is correct, a considerable number of

years.

Q. And based on that withdrawal, had you ever



164 Arthur Anderson, et al.,

(Testimony of Fred J. Weiler.)

acted on, turned down, or in any way responded to

other applications for the same land?

A. Yes, we received in the Land Office hundreds

of inquiries in regard to that particular land, in-

quiries in person and by mail.

Q. And were any of these, including the defend-

ants', ever encouraged to apply for this land?

A. No, sir. They were all informed that it was

withdrawn and not available. [123]

Q. Mr. Weiler, since that time has the Govern-

ment made available lands in this vicinity for the

development of business, roadhouses and inns and

accommodations, and so forth?

A. You mean since their original inquiry?

Q. Yes.

A. Yes, the first opening of land down there took

place just a few months after they went on the

land. I believe the first opening was in May or

June of 1948.

Q. At that time, were the defendants in this case

given an opportunity to acquire some of this land

legally?

Mr. Taylor: We object to the word "legally,"

your Honor.

Mr. Boyko: I withdraw the word, your Honor.

Were they given an opportunity to acquire the land ?

A. They had the same opportunity as everyone

else had.

Q. (By Mr. Boyko): Did they apply?

A. No, they did not.
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Q. Did they apply for the land which is the

subject matter of this suit at this time?

A. They have never filed an application for this

particular tract of land.

Q. To your personal knowledge, did either of

these defendants ever obtain a patent to any Gov-

ernment land from the Land Office?

A. Yes. Mr. Anderson patented a homestead

some years [124] back.

Q. So that he had applied to the Land Office

for public land before? A. Yes.

Q. Successfully ?

A. Yes. They were not the same—in that

vicinity.

Q. Now, Mr. Weiler, you are familiar with the

plat which was filed in evidence here showing the

boundaries of the two highways as they exist today ?

A. Yes.

Q. Now, these highway rights-of-way as they

now exist, did they supersede or cancel out the

withdrawal which was created by the Buffalo Center

townsite reserve?

A. I don't quite understand the reference to the

highway right-of-way, because that had nothing to

do with the withdrawal that was in existence there.

Q. Mr. Gilbertson, in making reference to this

plat, testified that as he saw it, his buildings were

not on the land as described in the complaint. Now,

are you familiar with the description as it is in the

complaint, or would you like to look at it?

A. I am familiar with it.
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Q. Do you agree with Mr. Gilbertson's state-

ment, then, that his buildings, as shown on this plat,

are not within the land which is the subject matter

of this action? [125]

A. No, that is not correct. They are within the

lands described in the complaint.

Q. Would you explain thaf?

A. We would have to go back to the beginning.

The withdrawal at the junction of the highway

takes in a very considerable amount of land, an

area approximately three miles long and a mile and

a half in width.

Q. Is this group of buildings within that with-

drawal today?

A. It is right in the center of it.

Q. That has not been changed by the widening

of the Richardson Highway, has it?

A. No, sir; that is what I tried to explain

earlier. I can't understand what the width of the

highway has to do with it.

Q. In other words, the width of the highway

has nothing to do with the status of the land which

forms the bed on which these buildings are erected %

A. That is right. That is the point.

Mr. Boyko: No further questions.

Cross-Examination

By Mr. Taylor

:

Q. Mr. Weiler, wasn't it formerly the custom

of persons wanting to settle upon land to locate it

11
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and then file a notice in the Commissioner's [126]

office?

A. Only in the case of homesteads, Mr. Taylor.

The homestead law required notice of filing of a lo-

cation notice in the United States Commissioner's

office, but there was no such requirement in regard

to any other type of land acquisition. The Com-

missioner's office Avas merely a matter of record, of

course, filed in the Commissioner's office for a matter

of record and had nothing to do with the validity

of the claim.

Q. It was to give notice to the world that they

were occupying this land for a particular purpose,

was it not?

A. Yes, it was a notice that they had a claim,

but whether the claim was valid or not would be

another question.

Q. That they were claiming it and occupying it

;

is that right? A. I suppose so.

Q. Was it prior to January 13, 1948, that Mr.

Gilbertson or Mr. Anderson talked to you in the

Land Office about the availability of land at Big

Delta?

A. Prior to January, 1948, yes, I believe those

conversations took place during that

Q. Counsel asked you prior to March 13th.

A. Yes, I think they were in the autumn of 1947

or early winter of 1948.

Q. I believe you stated you had no official maps

of that particular area ?

A. It is a difference of wording. We had official
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maps [127] but not plats surveyed and subdivided

into sections. We had maps which showed the full

area except it was not divided into the sections.

Q. You also stated that some of that land as the

triangle grows wider—has quite a bit of that land

been taken up by other people now?

A. Yes, we have had several openings down

there. We have surveyed, subdivided, and disposed

of numerous tracts of land around the junction.

Q. Any other tracts available at this time?

A. I don't know right as of this minute. We had

our last opening down there last summer. We re-

leased between 50 and 60 tracts of land I believe

it was in June last year. In that instance the de-

fendants were personally served notice that the land

was being opened in addition to the usual notice

to the public.

Redirect Examination

By Mr. Boyko

:

Q. Mr. Weiler, do you know Mr. Nash?

A. Yes, I know Mr. Nash.

Q. Was he at any time connected with the Bu-

reau of Land Management ?

A. No, at no time.

Q. Did he at any time have authority to approve

or disapprove any application for land under the

Public Land Law? [128]

A. He never had any such authority.

Q. To your personal knowledge, did he ever pur-

I
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port to give approval to the acquisition of these

lands by these defendants?

A. Will you reword the question, please?

Q. To your personal knowledge, did Mr. Nash

ever actually approve or disapprove the application

of these defendants on this land here?

A. He couldn't have. He had no authority to

act in that fashion.

Mr. Boyko: No further questions.

Recross-Examination

By Mr. Taylor:

Q. Just a moment. Mr. Nash, though, did have

supervision of the highways, did he not, Mr. Weiler ?

A. Yes, he was District Superintendent for the

Road Commission.

Q. And the Bureau of Land Management had no

jurisdiction over the highways?

A. Not over the highways themselves, but over

the land they were located on, yes.

Q. When it became a road, highway, then it

came under the jurisdiction of the Alaska Road

Commission, did it not?

A. No, sir; that is not correct. The lands are

still under the jurisdiction of the Bureau of Land

Management. [129]

Q. They tell the Alaska Road Commission where

to build a road? A. In some cases, yes.

Q. In what cases?

A. We work quite closely with the Road Com-

mission in any proposal to extend existing roads
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or construct new ones in order that they will conform

with our own plans for settlement.

Q. It is a suggestion, is it not?

A. That is right; it is cooperative.

Q. Say, for instance, Mr. Weiler, that somebody

obstructs a road or utilized a part of the highway

for some particular private purpose, what depart-

ment would be the one to bring the appropriate ac-

tion to get them off of the highway?

A. You mean someone put an obstruction on the

road itself ?

Q. It wouldn't necessarily have to be an ob-

struction. It might be a building close to the road,

not right in the traveled part of the road but in the

right-of-way—in the right-of-way, not necessarily in

the traveled portion of it.

A. That couldn't be answered simply. It might

be either one or both of the bureaus.

Q. In the ordinary course of events, it becomes

the duty of the Alaska Road Commission, does it

not? [130]

A. If it was interfering with their road con-

struction, yes.

Q. Isn't it a fact, Mr. Weiler, when a land is

set aside for road purposes, then it becomes under

the supervision of the Alaska Road Commission

unless it is in a national forest, then it comes under

the Bureau of Public Roads; is that right?

A. If the road right-of-way is actually set aside.

In most cases that is not the case. It is an easement,

and we can still dispose of the land on which the
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road is located, subject to the right of the Govern-

ment to use it for road purposes, as long as they

wish, but we would still have primary jurisdiction

over the disposal of the land.

Mr. Taylor: That is all.

(Witness excused.)

Mr. McNealy : We rest, your Honor.

Mr. Taylor: The defendant rests, your Honor.

The Court: When do you wish to have your

argument on this?

Mr. Taylor: Right after lunch, your Honor.

The Court: Is that satisfactory?

Mr. McNealy: That is satisfactory, your Honor.

The Court : Two o 'clock, then. Would you like a

little longer than that?

Mr. McNealy : I would, your Honor, if we could

have a half [131] hour over that. I have a little

work to catch up.

The Court: It is a good thing to have plenty of

time to get the matter thoroughly in your own

mind so you can tell me about it. How much time do

you want, or when do you want to start ?

Mr. McNealy: Would three be satisfactory with

your Honor ?

The Court: Three o'clock. Very well, then, we

will start at three o'clock and we will recess until

three.

Clerk of Court: Court is recessed until three

o'clock.
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(Thereupon, at 11 :55 a.m., court was recessed

until 3:00 p.m.)

Afternoon Session

(Thereupon, at 3:00 p.m., the trial of this

cause was resumed, pursuant to the noon

recess.)

Clerk of Court: Court is reconvened.

The Court: Are counsel ready for argument in

the case of United States v. Anderson and Gilbert-

son?

Mr. Taylor: The defendants are ready, your

Honor.

Mr. McNealy: The plaintiff is ready, your

Honor.

The Court: Very well. Did you decide on the

time for this argument?

Mr. Taylor: Fifteen minutes.

The Court: How much time do you want?

Mr. McNealy: Fifteen or twenty minutes, your

Honor, I [132] believe would be sufficient for the

defendants.

The Court: Is that sufficient for you, Mr.

McNealy ?

Mr. McNealy: I would prefer to ask for half an

hour and then if I can shorten it I will.

The Court: All right, thirty minutes to a side.

Mr. McNealy : May it please the Court

The Court: Mr. McNealy.

Mr. McNealy: Mr. Taylor, as the Court
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knows, this being, the subject of this controversy

being a tract of land and with certain improve-

ments located at the triangle formed by the Alaska

and Richardson Highways just below the area known
as Big Delta, from the testimony and the exhibits

here we find that sometime during the month of

November of 1947, I believe, Mr. Anderson and Mr.

Riley were looking over property in the Big Delta

area, and somewhere at about that time Mr. Ander-

son and Mr. Riley and possibly Mr. Gilbertson con-

sulted with the United States Land Office here in

Anchorage and talked to Mr. Weiler and Mr.

Steger.

The testimony of Mr. Weiler was that he had

shown to Anderson and Riley a copy of Public Land

Order 386, which was introduced here in evidence

as Plaintiff's Exhibit C, and at the same time there

were no actual surveyed plats of the land, but they

went over some—I believe it was geodetic or geo-

graphic maps—in an attempt to locate this particular

withdrawal. The testimony of Mr. Weiler was that

this particular [133] land in question had been

withdrawn continuously since July of 1942, and

that in April of 1945, the land withdrawal was re-

duced to five miles on either side of the Alaska or

Alcan Highway, which still included a much larger

area than the Public Land Order 386, which covered

the Buffalo Center area, as is shown by the two ex-

hibits under Exhibit 8.

Now, there seems to be no dispute but what the

defendants in this case were informed that there

was this Public Land Order 386 and the withdrawal.
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but nonetheless the evidence shows, and referring

especially to Government's Exhibit G, which was a

statement in question and answer form, which was

given by Mr. Anderson and Mr. Riley subject to

questions by Mr. Meek and a Mr. Jorgenson, if I

remember, who accompanied Mr. Meek at that time,

and in that process of questioning I believe the ex-

hibit will show and the testimony was also given by

Mr. Meek on the stand that Mr. Anderson and Mr.

Weiler were informed of this withdrawal and that

nonetheless they went out and during the months of

November and December, of 1947, being unable to get

the go-ahead signal, so to speak, from the Land Office,

they consulted with Frank Nash of the Road Com-

mission and Lieutenant Jackson, who was stationed

at Ladd Field and Colonel Generous, who was then

stationed with the Army at Big Delta.

Your Honor, of course, none of these men men-

tioned, [134] neither Nash nor Lieutenant Jackson

nor Colonel Generous have anything nor had they

anything to say regarding the disposition of public

lands in Alaska, and whether they did or didn 't tell

the defendants here to go ahead and build on the

land makes no material difference.

From the testimony and from the evidence shown,

I believe it is Plaintiff's Exhibit 1 which was a

notice of staking of five acres headquarters site

which was signed by Arthur Anderson and presum-

ably the ground was staked January 13, 1948, and

this notice was filed for record January 21, 1948,

Avhich purported to show that they had staked out
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4.9 acres at the intersection of the Alaska and

Richardson Highways.

Then, at that time and still without any authori-

zation and, in fact, despite a notice that had been

given them of public land withdrawal, No. 386,

which is Exhibit C herein, they commenced building

upon this triangle site. The testimony was that they

cleared the land and commenced the building.

Mr. Meek at the earlier hearing of the Govern-

ment's side of the case testified that word had come

to them that there was some building going on in

the area and as a result he made a trip to Buffalo

Center or Big Delta and noted a structure going up

on March 11th, and at least at that time he talked

with Mr. Riley. He then prepared a notice to Riley,

Anderson and Gilbertson to the effect that they were

trespassing upon Government property and that

they were required to move within [135] sixty days

or that after sixty days the Government would at-

tempt to repossess the lands together with the per-

manent improvements on the land, but as shown

by the testimony set forth in this Exhibit G, which

was the statement of Mr. Anderson and Mr. Riley,

they paid no attention whatsoever to the trespass

notice and continued to complete the building,

which, if my memory serves me correctly, the main

building was approximately two-thirds or possibly

more finished on March 12, 1947, the date this notice

was served upon them notifying them in writing

that they were in trespass, and as the testimony

showed this morning they continued on after that

and other structures were put up, the power house,
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the well was drilled, and I believe one or two other

additional buildings. Such buildings as are on the

place are set out, your Honor, in Exhibits E and F,

which were pictures of the various buildings on this

triangle site taken by Mr. Meek.

Now, it is the contention, your Honor, of the Gov-

erment that, and from the evidence here, that they

knew they were on public domain, and certainly

the fact that they had been told or advised to build

there by either a member of the Road Commission

or the Air Corps or the Army gave them no such

right, and they were even in further violation after

the notice was served on them of trespass. There

was nothing in the record that they took any further

action at any time to attempt to secure proper

settlement upon this particular piece of land. It was

never filed upon, or no attempt made [136] to prove

up or buy the headquarters site through the Land

Office.

I believe there was action taken in an attempt to

get Congress to pass a bill.

Then, it appears from the testimony that these

permanent improvements upon the property and

from two or three citations which I would like to

give the Court toward the close of the talk to the

effect that permanent improvements upon the prop-

erty which are left there after they have been given

notice to move become a part of the real property.

We have introduced the plats here by Mr. To-

land, who made the actual survey of the townsite

showing definitely the location of the land in ques-
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tion. Mr. Meek served the notice of trespass, which

receipt of said notice has been acknowledged by

all of the defendants at the time at which it was

given, and in Mr. Meek's testimony to cover part of

the damages asked by the Government he stated

that the usual and the only procedure in the Land

Office for determining rental values of land is based

upon one per cent of the gross on the first five

thousand and one-half per cent of the next ten

thousand, and one-quarter per cent of all over

eighty-five thousand. And from the testimony of Mr.

Meek given at the first hearing, it is in evidence

that during the part of the year they operated in

1948, the income was $58,000 and his testimony was

that based upon the gross income of $100,000 per

year in [137] the interim the damage to the Gov-

ernment would be somewhere in the neighborhood

of $1,600.

However, the Court knows that in the complaint

the damage was listed and requested at $500, and we

will be bound in my opinion by that request. How-
ever, in the prayer of the plaintiff's complaint the

request was made for the return of the property

and for the permanent improvements thereon. We
maintain as they were given notice and had failed

to move, and, in fact, completely ignored the notice,

that the Government should now be entitled to not

only the return of the land but to the permanent

impovements, as to which the testimony was that

they were not movable structures.

There has been some testimony, your Honor, in

regard to the description of the land as given at the
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time that the complaint was filed. I do not believe

that that is too material a matter. Possibly I am
anticipating counsel, but the fact is that the de-

scription was made from the road as it then was.

But regardless of that, all of this land was at that

time and back until 1942 was still in the possession

of the Government.

I believe there is ample authority to support the

contention of the Government, certainly that the

testimony in respect to what Lieutenant Jackson or

what Colonel Generous said or what was stated by

Prank Nash of the Road Commission, that the

Courts have uniformly held that the United [138]

States would not be bound nor estopped by the acts

of any of its officers in making any arrangements or

agreements to do a thing which the law does not

sanction, and certainly neither the law nor the

Bureau of Land Management sanctions other

branches of the Government endeavoring to give

away or turn over into the hands of others land

which is property of the people as a whole.

I think the Government's case and the exhibits

which have been introduced in evidence tell the

story in support of our claim in far better fashion

than I am able to do myself.

Mr. Taylor : If the Court please

The Court : Mr. Taylor.

Mr. Taylor : 1 believe in this case we have a

matter in which one of the defendants. Art Anderson,

was perhaps unware of the proper method of mak-

ing an application for land which he thought was

open to location and settlement. The testimony of
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both Mr. Anderson and Mr. Gilbertson is to the

effect that they made all proper inquiries starting

with the Land Office, who told them that they had

no information upon that particular area, had no

maps. So, then, to pursue the inquiries further,

your Honor, they went to the Colonel at Big Delta,

Colonel Generous. He looked through their files and

said, well, from what he could find they could go on

it, but they referred them to a Lieutenant Jackson,

who [139] inquired at Ladd Field. Lieutenant Jack-

son said so far as he could ascertain it was open,

and Lieutenant Jackson even on a trip to Anchorage

went to the Land Office in Anchorage and ascer-

tained the same thing and advised them to stake it

and go on the property.

I don't know what more could have been done,

your Honor, in this respect.

Of course, anticipating there would be consider-

able travel over the Alcan Highway or the Alaska

Highway, as it is known now, they purchased a

ready-cut building and immediately threw the thing

together, or started to, until Mr. Nash told them

that they would have to move back a little bit, and

they then changed their lines and moved a little

further back to comply with what Mr. Nash thought

was the proper place for them to go.

After they had bought this building and got it

constructed, along comes a representative of the

Land Office and says they are in trespass.

Now, when he served that notice upon them, your

Honor, they still did not have a map of that area

and he assumed because they were ])uilding there
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that they were in trespass. So then they opened

their business, as they had the building there, and

eventually this action was brought to evict them

from the property, and in this cause, your Honor,

they set out a specific piece of property by metes

and bounds beginning [140] at the point where the

southerly boundary line of the Alaska Highway

joins the easterly boundary line of the Richardson

Highway, and it wasn't until after the insitution of

this action, your Honor, that a survey was made

of that particular area by Mr. Toland, I believe,

and was introducted in evidence in this Court. I

believe it was Exhibit A. It was one of the large

maps introduced here which had that particular

point or particular area enlarged for the conven-

ience of counsel and for the convenience of the Court

so it would be more readily understood.

Now, after they got on this property, they had to

do certain other work. The health authorities, the

health officers, doctors of the Air Force, came and

said they would have to put a well on it, so they put

a well on it 110 feet, in all respects modernized the

buildings which were used for business purposes,

so that there was a place where transients coming

over the highway towards Fairbanks or going the

other way could get gasoline, meals, and they had a

limited number of lodgings for overnight.

Mr. McNealy said, why didn't they make an ap-

plication for this land at the time they went on

there. They did what they thought was right. Per-

haps they had made other applications or had filed

upon land and had made their location notice in a
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manner customary in former years of filing a notice

of [141] location upon unoccupied public domain,

believing that was sufficient to show that they

claimed the right to occupy the ground. But none of

this land, your Honor, was open for settlement until

after the institution of this suit.

Mr. McNealy says that the Government was in

possession of the land until 1942, but I don't know
what disposition of it was made in 1942 by the Gov-

ernment. I don't believe there is any evidence here

that any change in the possession of ownership oc-

curred at that time that I can see.

Now, I believe the Government is bound by their

own pleadings, bound by their own statements. They

have described in paragraph one of their complaint

a particular piece of land lying at the junction of

the Richardson and Alaska Highways. In fact, Mr.

Toland's map was brought here. The Court has it

before it now, in which they not only delineated the

triangle which Mr. Gilbertson and Mr. Anderson

are accused of occupying illegally in trespass but

also, your Honor, they show where the construction

of the buildings which had been erected by Mr.

Anderson, Mr. Gilbertson and Mr.Riley—of course,

Mr. Riley has no interest in this case—where those

buildings were situated and, your Honor, the evi-

dence is that neither of the buildings outside of an

out-house, which has been abandoned—do any of the

buildings occupied by Mr. Gilbertson or Anderson

lie within the boundaries of the description of the

land contained in this complaint. [142]

Now, throughout this case the defendants have
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denied these things, denied that they are holding"

this land, denied they are holding land illegally, and

stated how they happened to put np the buildings. I

think, your Honor, their contention was well taken,

because today Mr. Gilbertson or Mr. Anderson do

not have one building upon the land described in

this complaint. They lay outside of it; in close

proximity, I will confess, but the big building lies

in the Richardson Highway right-of-way and the

smaller building, I take it, is the power house or the

garage and lies within the Alaska Highway right-of-

way and there might be a part of a wanigan Avhich

is sitting there which is a removeable building, which,

as Mr. Gilbertson says, might be a little over the

edge of this land. That can be rectified in a few

moments. But the other small building, as delineated

on that map, shows a small square, and Mr. Gilbert-

son says that was formerly an out-house, which has

been abandoned since they modernized and dug

their cesspools and septic tanks and had other

methods of disposing of the sewerage.

I don't believe that the Government, your Honor,

can at this date come in and deny their own plead-

ings. I don't believe they can come in and introduce

this map in evidence and then say, "Well, it is so

close that the Court should give judgment for the

Government. '

'

I think the pleadings here would be construed

very strongly [143] against the pleader. It was easy

for them to make this complaint, your Honor, and

say certain things were a fact, but when they come

in and their own survej^ors at a later date make
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a survey of it showing that the buildings are not

on there and then to come in here and expect this

Court to assess damages against Mr. Gilbertson and

Mr. Anderson for having buildings on land that they

don't possess or occupy, I think they are precluded

from requesting relief from this Court because they

have not been upon them. And, your Honor, even

after those maps were made, they had ample oppor-

tunity to amend the complaint. They haven't asked

to amend it up to this date, if it was capable of being

amended by the pleader.

About the only way they could do it is to show

Mr. G-ilbertson and Mr. Anderson by another sur-

vey, which would be erroneous, widen the angle

down to the point of the triangle and say, "Well,

now we have got these buildings inside of the land

that we have described in the complaint." But at

this time, your Honor, none of these buildings are

in there, not a one of them, and I think under those

circumstances, your Honor, where the Government

has shown dilatory tactics in bringing this action,

dilatory tactics in notifying that they were tres-

passers, and then bring in a complaint in which the

evidence itself, their own evidence contradicts the

allegations of their complaint, I don't believe [144]

they should recover.

Associate counsel of Mr. McNealy's there at-

tempted to smooth that over by some questions to

Mr. Weiler, but those questions and the answers that

he got, your Honor, do not change that map, nor

does it change the pleadings in this case.

If the Court can believe that those buildings are
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mthin this description and are also outside of that

map, there is such a variance, your Honor, between

the pleadings and proof that the Government cer-

tainly cannot prevail. You can't go on one theory

and attempt to prove an opposite theory and still

prevail on your previous theory. It can't be done.

We feel, your Honor, that the Court should find

in favor of the defendants. The Government has this

land now. What is the use of making a judgment

against these men, who are not on the land, still

Government land? They are not evicting anybody.

And for damages, your Honor, there has been no

proof of damages.

Mr. Meek, I believe, testified as to the customary

procedure in the Land Office. The customary pro-

cedure in the Land Office, your Honor, is no sub-

stitute for a law or a regulation made under a pro-

vision of law. Absolutely no damages have been

proved. And they certainly, under the pleadings,

cannot assess damages such as Mr. Meek says [145]

they do, of one per cent of a certain amount and

varied steps up as the income increases, because

they picked some figures out of the air which we

don't know whether they are correct or wrong, so we

can't see, your Honor, where there was any damage

or where the proof is consistent with the pleadings.

We feel we are entitled to a verdict, your Honor.

Mr. McNealy : May it please the Court

The Court: Mr. McNealy.

Mr. McNealy: Mr. Taylor, in comparing the

notice staking the headquarters site, which was in-

troduced as Defendant's Exhibit 1 in the case, with

the description given and set forth in the complaint
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for ejectment, I can only reach one conclusion,

and that is that the drawer of the complaint pre-

pared his description based upon the location notice

and the place where the defendants here actually

claimed to settle upon and upon which they erected

their buildings.

I think there was testimony, may it please the

Court, in the first part of this trial that the differ-

ence between the description as shown on either the

defendant's document or the plaintiff's complaint

and the plats. Exhibit A before the Court, due to

the fact that Mr. Toland gave us his testimony that

in preparing the new survey or the survey and the

plats, that he had taken into consideration Public

Land Order 601, which widened the Richardson

Highway 300 feet. [146]

I believe, so far as the map is concerned, and the

fact that subsequent to this withdrawal order 386 the

highway was widened out 300 feet, there is nothing

in the evidence to show that this extra 300 feet

width which was added to the highway is in any

manner being used—in fact the pictures show that

these buildings are not out on the highway, and it

is answered simply—in fact, Mr. Toland testified in

preparing these plats that he took into consideration

also the later order widening the Richardson High-

way 300 feet on each side.

I think clearly that the description in the com-

plaint was compared with the notice and that par-

ticular fact does leave the Government in Court.

Further, in rebuttal, I would like to refer to what

is page 1 of Exhibit G, being the testimony of Mr.

Riley and Mr. Anderson, and their statement in
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answer No. 6. They stated that they came to the

Land Office—that is, Anderson and Riley—Gilbert-

son did not come along, "and we talked to Steger

about the Big Delta location and he advised us that

a reservation existed in this area, and we consulted

maps in attempting to determine the location of this

reservation.

"We have been shown maps at the counter of the

Land Office today, but we were unable to identify

any of these maps as the ones which we consulted

on the original trip. We merely tried to identify the

reservation lines from the Public Land [147]

Order."

Then, on page three, question and answer No. 18

of Exhibit G, the question was asked by Mr. Jorg-

enson: "At any time during your inquiry and con-

struction period were you made aware of the fact

that you were a trespasser on the reservation ? '

' and

the answer was they were never aware of trespass

until they were advised by "you people," which I

assume means the notice presented here in evidence.

And then again on page four, question and an-

swer 26, the question was put by Mr. Meek: "Did

you ever get any encouraging or positive informa-

tion from the District Land Office that would lead

you to believe that the Land was definitely open to

settlement '^ " And the answer was: "No." The next

question: "Did you receive encouragement from

any other source regarding settlement on this

land?" And they stated from all the military and

Mr. Nash they did receive this encouragement.

I believe, your Honor, that in one case, as to the
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right of the Government to hold their land and to

the lack of liability that they have for any mistakes

on the part of any of their agents, if there have been

any mistakes, have been fully decided in the case of

the United States v. Standard Oil Campany of Cali-

fornia, which is 20 Federal Supplement, page 453

to and including page 454.

I will reiterate, your Honor, that the written

evidence presented here in the form of exhibits, to-

gether with [148] testimony, fully supports the

Government's claim that they are entitled to re-

cover possession of this trianglar tract of prop-

erty as prayed for in the complaint.

The Court : I will take the matter under advise-

ment.

Clerk of Court: Court is adjourned until to-

morrow morning at 10 o'clock.

(Thereupon, at 3:45 p.m.. May 7, 1953, an

adjournment was taken.)

United States of America,

Territory of Alaska—ss.

I, Esther M. Midthun, official court reporter

for the District Court, District of Alaska, Fourth

Judicial Division, Fairbanks, Alaska, do hereby

certify that I was the official court reporter for the

above-named court on May 7, 1953, the date upon

which further proceedings in the cause of United

States V. Arthur Anderson and George Gilbertson

were had: that I recorded in shorthand all of the
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oral proceedings had in open court upon said date

;

and that the foregoing pages numbered 88 to 149,

inclusive, constitute a full, true, complete and ac-

curate transcript from my original shorthand notes.

Dated at Fairbanks, Alaska, this 21st day of

August, 1953.

/s/ ESTHER M. MIDTHUN,
Official Court Reporter.

Subscribed and sworn to before me this 21st day

of August, 1953.

[Seal] /s/ JOHN B. HALL,

Clerk of Court.

[Endorsed] : Filed August 21, 1953. [149]
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Fourth Judicial Division, District of Alaska, do
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Appeals for the Ninth Circuit. Arthur Anderson
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Filed September 14, 1953.
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